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ADMINISTRATIVE PROCEDURE ACT

PREFACE
The California Administrative Procedure Act is found in Government
Code sections 11340 through 11529. This legislation i.s the result of years
of effort by many individuals and groups and embodies the work of several
sessions of the Legislature.
The act is divided into three chapters,
Chapter 3.5 dealing with rules and regulations which state
adopt,
Chapter 4 dealing with the general organization and functions of the Office
of Administrative Hearings,
formerly the Office of Administrative
Procedure, and Chapter 5 dealing with administrative adjudication or
judicial hearings conducted by specific state agencies.
Only
and 5 are set forth in the following pages.
Chapter 3.5 requires that agencies adopting rules and regulations
advance notice to the public. It also provides for the central filing and
publication of such rules and regulations.
For further information,
contact the Office of Administrative Law (See Government Code section
11340.2.)
The procedure outlined for adjudicatory hearings in Chapter 5 is
designed to afford a fair hearing before an impartial and qualified
tribunal.
Although certain sections indicate the course that hearings
should follow and certain guides are established to determine what may be
considered by the agencies, the procedure is more liberal and less
restrictive than proceedings before courts of law.
Independent hearing
officers, called Administrative Law Judges, are made available to state
agencies.
This procedure is designed to insure that the tribunal is
impartial. Provision is made for judicial review of the decisions rendered
under the act.
As an important part of the California program of administrative
procedure, the Office of Administrative Hearings is directed to study the
subject of administrative law and procedure; to submit suggestions to the
various agencies in the interests of fairness, uniformity and the
expedition of business; to report its recommendations to the Governor and
the Legislature at the commencement of each general session.
(See
Government Code section 11370.5.)

(Gov. c. Title 2, Div. 3, Pt. 1, Ch. 3.5 [omitted], Ch. 4, and Ch. 5)
(Revised June 1, 1994}

CHAPTER 4. OFFICE OF ADMINISTRATIVE HEARINGS
Short Title
Sec. 11370.
Chapter 3.5
(commencing with Section 11340),
Chapter 4
(commencing with Section 11370), and Chapter 5 (commencing with Section 11500)
constitute, and may be cited as, the Administrative Procedure Act.
HISTORY:
Added by Stats. 1947, Ch. 1425; Amended by Stats. 1961, Ch. 2048; and by Stats. 1981, Ch.
714.

Director
Sec. 11370.1. As used in the Administrative Procedure Act "director" means the
executive officer of the Office of Administrative Hearings.
HISTORY:
Added by Stats. 1961, Ch. 2048; Amended by Stats. 1971, Ch. 1303.

Office of Administrative Hearings
Sec. 11370.2.
(a) There is in the Department of General Services the Office of
Administrative Hearings which is under the direction and control of an executive
officer who shall be known as the director.
(b) The director shall have the same qualifications as administrative law
judges, and shall be appointed by the Governor subject to the confirmation of
the Senate.
(c) Any and all references in any law to the Office of Administrative
Procedure shall be deemed to be the Office of Administrative Hearings.
HISTORY:
Added by Stats. 1961, Ch. 2048; Amended by Stats. 1963, Ch. 1786; by Stats. 1971, Ch.
1303; and by Stats. 1985, Ch. 324.

Appointment of Administrative Law Judges

viii

Sec. 11370.3. The director shall appoint and maintain a staff of full-time, and
may appoint pro tempore part-time, administrative law judges qualified under
Section 11502 which is sufficient to fill the needs of the various state
agencies. The director shall also appoint hearing officers, shorthand reporters,
and such other technical and clerical personnel as may be required to perform
the duties of the office. The director shall assign an administrative law judge
for any proceeding arising under Chapter 5 (commencing with Section 11500) and,
upon request from any agency, may assign an administrative law judge or a
hearing officer to conduct other administrative proceedings not arising under
that chapter and shall assign hearing reporters as required. The director shall
assign an administrative law judge for any proceeding arising pursuant to
Chapter 20 (commencing with Section 22450) of Division 8 of the Business and
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Professions Code upon the request of a public prosecutor. Any administrative law
judge, hearing officer, or other employee so assigned shall be deemed an
employee of the office and not of the agency to which he or she is assigned.
When not engaged in hearing cases, administrative law judges and hearing
officers may be assigned by the director to perform other duties vested in or
required of the office, including those provided for in Section 11370.5.

be added to the panels as appropriate. When this workload overflow occurs on a
temporary basis, the Director of the Office of Administrative Hearings shall
supply judges from the Office of Administrative Hearings to adjudicate the
cases.
(c) The decisions of the administrative law judges of the panel, together
court decisions reviewing those decisions, or any court decisions
to medical quality adjudications shall be published in a quarterly
"Medical Discipline Report, " to be funded from the Contingent Fund of the
Medical Board of California.
(d) The administrative law judges of the panel shall have panels of experts
available. The panels of experts shall be appointed by the Director of the
Office of Administrative Hearings, with the advice of the Medical Board of
California. These panels of experts may be called as witnesses by the
administrative law judges of the panel to testify on the record about any matter
relevant to a proceeding and subject to cross examination by all parties. The
administrative law judge may award reasonable expert witness fees to any person
or persons serving on a panel of experts, which shall be paid from the
Contingent Fund of the Medical Board of California.
(e) on or before April 1, 1997, the Medical Board of California shall
prepare, in consultation with the Office of Administrative Hearings, an analysis
and report that evaluates the effectiveness of the Medical Quality Hearing Panel
since its creation. Among other things, the report shall analyze whether
administrative adjudications against physicians have been expedited, the aging
of cases at the office, whether administrative decisions and penalties ordered
in the discipline of physicians have become more consistent, and whether the
panels of the Division of Medical Quality have adopted more proposed decisions
than prior to the creation of the panel. The board shall send a copy of its
report to the Chairpersons of the Senate Committee on Business and Professions
and the Assembly Committee on Health, to the Office of Administrative Hearings,
and to the Director of Consumer Affairs.
(f) This section shall remain in effect only until January 1, 1997, and as
of that date is repealed, unless a later enacted statute, which is enacted
before January 1, 1997, deletes or extends that date.

HISTORY:
Added by Stats. 1961, Ch. 2048; Amended by Stats. 1971, Ch. 1303; by Stats. 1979, Ch. 199;
by State. 1984, Ch. 1005; and by State. 1985, Ch. 324.

Costs of Office
Sec. 11370.4. The total cost to the state of maintaining and operating
Office of Administrative Hearings shall be determined by, and collected by
Department of General Services in advance or upon such other basis as it
determine from the state or other public agencies for which services
provided by the office.

the
the
may
are

HISTORY:
Added by State. 1961, Ch. 2048; Amended by Stats. 1963, Ch. 1553; by State. 1965, Ch. 462;
and by State. 1971, Ch. 1303.

Functions of Office
Sec. 11370.5. The office is authorized and directed to study the subject of
administrative law and procedure in all its aspects; to submit its suggestions
to the various agencies in the interests of fairness, uniformity and the
expedition of business; and to report its recommendations to the Governor and
Legislature at the commencement of each general session. All departments,
agencies, officers and employees of the State shall give the office ready access
to their records and full information and reasonable assistance in any matter
of research requiring recourse to them or to data within their knowledge or
control.
HISTORY:
Added by State. 1961, Ch. 2048.

Medical Quality Hearing Panel; Medical Discipline Report; Panel of Experts
Sec. 11371.
(a) There is within the Office of Administrative Hearings a
Medical Quality Hearing Panel, consisting of no fewer than five full-time
administrative law judges. The administrative law judges shall have medical
training as recommended by the Division of Medical Quality of the Medical Board
of California and approved by the Director of the Office of Administrative
Hearings.
(b) The director shall determine the qualifications of panel members,
supervise their training, and coordinate the publication of a reporter of
decisions pursuant to this section. The panel shall include only those persons
specifically qualified and shall at no time constitute more than 25 percent of
the total number of administrative law judges within the Office of
Administrative Hearings. If the members of the panel do not have a full
workload, they may be assigned work by the Director of the Office of
Administrative Hearings. When the medically related case workload exceeds the
capacity of the members of the panel, additional judges shall be requested to

HISTORY:
Added by Stats. 1990, Ch. 1597; repealed and added by stats. 1993, Ch. 1267.

Medical Board of California; Conduct of Hearings
Sec. 11372.
(a) Except as provided in subdivision (b), all adjudicative
hearings and proceedings relating to the discipline or reinstatement of
licensees of the Medical Board of California, including licensees of allied
health agencies within the jurisdiction of the Medical Board of California, that
are heard pursuant to the Administrative Procedure Act, shall be conducted by
an administrative law judge as designated in Section 11371, sitting alone if the
case is so assigned by the agency filing the charging pleading.
(b) Proceedings relating to interim orders shall be heard in accordance
with Section 11529.
HISTORY:
Added by State. 1990 Ch. 1597; amended by State. 1993, Ch. 1267.

Medical Board of California; Hearings and Proceedings
Sec. 11373.
All adjudicative hearings and proceedings conducted by an
administrative law judge as designated in Section 11371 shall be conducted under
the terms and conditions set forth in the Administrative Procedure Act, except
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as provided in the Medical Practice Act (Chapter 5 (commencing with section
2000) of Division 2 of the Business and Professions Code).
HISTORY:
Added by State. 1990, Ch. 1597; Amended by State. 1993, Ch. 1267.

Medical Board of California; Assessment of Costs
Sec. 11373.3. The Office of Administrative Hearings shall provide facilities
and support personnel for the review committee panel and shall assess the
Medical Board of California for facilities and personnel, where used to
adjudicate cases involving the Medical Board of California.
HISTORY;
Added by state. 1990, Ch. 1597; Amended by state. 1991, Ch. 1091.

CHAPTER 5.

ADMINISTRATIVE ADJUDICATION

Definitions

Sec. :usoo.

In this chapter unless the context or subject matter otherwise

(a) "Agency" includes the state boards, commissions, and officers
enumerated in Section 11501 and those to which this chapter is made applicable
by law, except that wherever the word "agency" alone is used the power to act
be delegated by the agency, and wherever the words "agency itself" are used
power to act shall not be delegated unless the statutes relating to the
particular agency authorize the delegation of the agency's power to hear and
decide.
(b) "Party" includes the agency, the respondent, and any person, other than
an officer or an employee of the agency in his or her official capacity, who has
been allowed to appear or participate in the proceeding.
(c) "Respondent" means any person against whom an accusation is filed
pursuant to Section 11503 or against whom a statement of issues is filed
pursuant to Section 11504.
(d) "Administrative law judge" means an individual qualified under Section
11502.
(e) "Agency member" means any person who is a member of any agency to which
this chapter is applicable and includes any person who himself or herself
constitutes an agency.
(f) "Adjudicatory hearing" means a state agency hearing which involves the
personal or property rights of an individual, the granting or revocation of an
individual's license, or the resolution of an issue pertaining to an individual.
However, the procedures governing such a hearing shall include, but not be
limited to, all of the following:
(1) Testimony under oath.
(2) The right to cross-examination and to confront adversary witnesses.
(3) The right to representation.
(4) The issuance of a formal decision.
For purposes of this subdivision, an "adjudicatory hearing" shall not be
required to include any informal factfinding or informal investigatory hearing.
However, nothing in this subdivision shall be construed to prohibit an agency
from providing an interpreter during any such informal hearing.
(g) "Language assistance" means oral interpretation or written translation
of a language other than English into English or of English into another
language for a party who cannot speak or understand English or who can do so
only with difficulty.
HISTORY:
Added by State. 1945, Ch. 867; Amended by State. 1947, Ch. 491; by State. 1977, Ch. 1057;
and by State. 1985, Ch. 324.

Application of Chapter
sec. 11501.

(a) This chapter applies to any agency as determined by the
statutes relating to that agency.
(b) The enumerated agencies referred to in Section 11500 are:
Accountancy, State Board of
Air Resources Board, State
Alcohol and Drug Programs, State Department of
Alcoholic Beverage Control, Department of
Architectural Examiners, California State Board of
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Attorney General
Auctioneer Commission, Board of Governors of
Automotive Repair, Bureau of
Barber Examiners, State Board of
Behavioral Science Examiners, Board of
Boating and Waterways, Department of
Cancer Advisory Council
Cemetery Board
Chiropractic Examiners, Board of
Collection and Investigative Services, Bureau of
Community Colleges, Board of Governors of the California
Conservation, Department of
Consumer Affairs, Director of
Contractors, Registrar of
Corporations, Commissioner of
Cosmetology, State Board of
Dental Examiners of California, Board of
Education, State Department of
Electronic and Appliance Repair, Bureau of
Engineers and Land Surveyors, State Board of Registration for Professional
Fair Political Practices Commission
Fire Marshal, State
Food and Agriculture, Director of
Forestry and Fire Protection, Department of
Funeral Directors and Embalmers, State Board of
Geologists and Geophysicists, State Board of Registration for
Guide Dogs for the Blind, State Board of
Health Services, state Department of
Highway Patrol, Department of the California
Home Furnishings and Thermal Insulation, Bureau of
Horse Racing Board, California
Housing and Community Development, Department of
Insurance Commissioner
Labor Commissioner
Landscape Architects, State Board of
Medical Board of California, Medical Quality Review Committees and
Examining Committees
Motor Vehicles, Department of
Nursing, Board of Registered
Nursing Home Administrators, Board of Examiners of
Optometry, State Board of
Osteopathic Medical Board of California
Pharmacy, California State Board of
Public Employees' Retirement System, Board of Administration of the
Real Estate, Department of
San Francisco, San Pablo and Suisun, Board of Pilot Commissioners for the
Bays of
Savings and Loan Commissioner
School Districts
Secretary of State, Office of
Shorthand Reporters Board, Certified
Social Services, State Department of
Statewide Health Planning and Development, Office of
Structural Pest Control Board
Tax Preparer Program, Administrator
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Teacher Credentialing, Commission on
Teachers' Retirement System, State
Transportation, Department of, acting pursuant to the State Aeronautics Act
Veterinary Medicine, Board of Examiners in
Vocational Nurse and Psychiatric Technician Examiners of the State of
California, Board of
HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1947, Ch. 491; by State. 1949, Ch. 314;
State. 1951, Ch. 1215; by State. 1953, Ch. 961; by State 1955, Ch. 453; by state. 1957, Ch.
2; by State. 1957, Ch. 1933; by state 1961, Ch. 104; by state 1961, Ch. 2071; by State. 1963,
Ch. 1394; by state. 1965, Ch. 1456; by Stats. 1970, Ch. 346; by Stats. 1971, Ch. 716; by Stats
1972, Ch. 749; by Stats. 1973, Ch. 142; by Stats. 1973, Ch. 1212, by State. 1974, Ch. 1159; by
Stats. 1976, Ch. 1185; repealed and added by Stats. 1977, Ch. 122; amended by State. 1978, Ch.
429; by Stats. 1980, Ch. 992; by stats. 1982, Ch. 454; by stats. 1985, Ch. 867; by Stats. 1988,
Ch. 362; by stats 1989, Ch. 886; by Stats. 1990, Ch. 1256; by stats. 1991, Ch. 359; and by
Stats. 1992, Ch. 910.

Language Assistance
Sec. 11501.5.
(a) The following state agencies shall provide language
assistance at adjudicatory hearings pursuant to subdivision (d) of Section
11513:
Agricultural Labor Relations Board
State Department of Alcohol and Drug Abuse
Athletic Commission
California Unemployment Insurance Appeals Board
Board of Prison Terms
Board of Cosmetology
State Department of Developmental Services
Public Employment Relations Board
Franchise Tax Board
State Department of Health Services
Department of Housing and Community Development
Department of Industrial Relations
State Department of Mental Health
Department of Motor Vehicles
Notary Public Section, office of the Secretary of state
Public Utilities Commission
Office of Statewide Health Planning and Development
state Department of Social Services
Department of Toxic Substances Control
Workers' Compensation Appeals Board
Department of the Youth Authority
Youthful Offender Parole Board
Bureau of Employment Agencies
Board of Barber Examiners
Department of Insurance
State Personnel Board
(b) Nothing in this section shall be construed to prevent any agency other
than those listed in subdivision (a) from electing to adopt any of the
procedures set forth in subdivision (d), (e), (f), (g), (h), or (i) of Section
11513, except that the State Personnel Board shall determine the general
language proficiency of prospective interpreters as described in subdivisions
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(d) and (e) of Section 11513 unless otherwise provided for as described in
subdivision (f) of Section 11513.
HISTORY:
Added by Stats. 1977, Ch. 1057; amended by Stats. 1978, Ch. 429; by Stats. 1979, Ch. 255;
and by Stats. 1979. Ch. 860.

Appointment of Administrative Law Judges
sec. 11502.
All hearings of state agencies required to be conducted under
this chapter shall be conducted by administrative law judges on the staff of the
Office of Administrative Hearings. The Director of the Office of Administrative
Hearings has power to appoint a staff of administrative law judges for the
office as provided in Section 11370.3 of the Government Code.
Each
administrative law judge shall have been admitted to practice law in this state
for at least five years immediately preceding his or her appointment and shall
possess any additional qualifications established by the State Personnel Board
for the particular class of position involved.
HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1961, Ch. 2048; by Stats. 1971, Ch. 1303;
and by Stats. 1985, Ch. 324.

Administrative Law Judges for Health Planning and Certificate-of-Need Cases
Sec. 11502.1. There is hereby established in the Office of Administrative
Hearings a unit of administrative law judges who shall preside over hearings
conducted pursuant to Part 1.5 (commencing with Section 437) of Division 1 of
the Health and Safety Code. In addition to meeting the qualifications of
administrative law judges as prescribed in Section 11502, the administrative law
judges in this unit shall have a demonstrated knowledge of health planning and
certificate-of-need matters. As many administrative law judges as are necessary
to handle the caseload shall be permanently assigned to this unit. In the event
there are no pending certificate of need of health planning matters,
administrative law judges in this unit may be assigned to other matters pending
before the Office of Administrative Hearings. Health planning matters shall be
given priority on the calendar of administrative law judges assigned to this
unit.
HISTORY:
Added by Stats. 1981, Ch. 873; amended by Stats. 1985, Ch. 324.

Accusation
Sec. 11503.
A hearing to determine whether a right, authority, license or
privilege should be revoked, suspended, limited or conditioned shall be
initiated by filing an accusation. The accusation shall be a written statement
of charges which shall set forth in ordinary and concise language the acts or
omissions with which the respondent is charged, to the end that the respondent
will be able to prepare his defense. It shall specify the statutes and rules
which the respondent is alleged to have violated, but shall not consist merely
of charges phrased in the language of such statutes and rules. The accusation
shall be verified unless made by a public officer acting in his official
capacity or by an employee of the agency before which the proceeding is to be
held. The verification may be on information and belief.
HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1947, Ch. 491.

Statement of Issues
sec. 11504.
A hearing to determine whether a right, authority, license or
privilege should be granted, issued or renewed shall be initiated by filing a
statement of issues. The statement of issues shall be a written statement
specifying the statutes and rules with which the respondent must show compliance
producing proof at the hearing, and in addition any particular matters which
'e come to the attention of the initiating party and which would authorize a
denial of the agency action sought. The statement of issues shall be verified
unless made by a public officer acting in his official capacity or by an
employee of the agency before which the proceeding is to be held. The
verification may be on information and belief. The statement of issues shall be
served in the same manner as an accusation; provided, that, if the hearing is
held at the request of the respondent, the provisions of Sections 11505 and
11506 shall not apply and the statement of issues together with the notice of
hearing shall be delivered or mailed to the parties as provided in Section
11509. Unless a statement to respondent is served pursuant to Section 11505, a
copy of Sections 11507.5, 11507.6 and 11507.7, and the name and address of the
person to whom requests permitted by Section 11505 may be made, shall be served
with the statement of issues.
HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1947, Ch. 491; and by Stats. 1968, Ch.
808.

References to Accusations Include Statement of Issues
Sec. 11504.5. In the following sections of this chapter, all references to
accusations shall be deemed to be applicable to statements of issues except in
those cases mentioned in subdivision (a) of Section 11505 and Section 11506
where compliance is not required.
HISTORY:
Added by Stats. 1963, Ch. 856.

Service of Accusations; What Included
Sec. 11505.
(a) Upon the filing of the accusation the agency shall serve a
copy thereof on the respondent as provided in subdivision (c). The agency may
include with the accusation any information which it deems appropriate, but it
shall include a post card or other form entitled Notice of Defense which, when
signed by or on behalf of the respondent and returned to the agency, will
acknowledge service of the accusation and constitute a notice of defense under
Section 11506. The copy of the accusation shall include or be accompanied by (1)
a statement that respondent may request a hearing by filing a notice of defense
as provided in Section 11506 within 15 days after service upon him of the
accusation, and that failure to do so will constitute a waiver of his right to
a hearing, and (2) copies of Sections 11507.5, 11507.6, and 11507.7.
(b) The statement to respondent shall be substantially in the following
form:
Unless a written request for a hearing signed by or on behalf of the person
named as respondent in the accompanying accusation is delivered or mailed to the
agency within 15 days after the accusation was personally served on you or
mailed to you, (here insert name of agency} may proceed upon the accusation
without a hearing. The request for a hearing may be made by delivering or
mailing the enclosed form entitled Notice of Defense, or by delivering or
mailing a notice of defense as provided by Section 11506 of the Government Code
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to: (here insert name and address of agency). You may, but need not, be
represented by counsel at any or all stages of these proceedings.
If you desire the names and addresses of witnesses or an opportunity to
inspect and copy the items mentioned in Section 11507.6 in the possession,
custody or control of the agency, you may contact: (here insert name and address
of appropriate person) .
The hearing may be postponed for good cause. If you have good cause, you
are obliged to notify the agency within 10 working days after you discover the
good cause. Failure to notify the agency within 10 days will deprive you of a
postponement.
(c) The accusation and all accompanying information may be sent to
respondent by any means selected by the agency. But no order adversely affecting
the rights of the respondent shall be made by the agency in any case unless the
respondent shall have been served personally or by registered mail as provided
herein, or shall have filed a notice of defense or otherwise appeared. Service
may be proved in the manner authorized in civil actions. Service by registered
mail shall be effective if a statute or agency rule requires respondent to file
his address with the agency and to notify the agency of any change, and if a
registered letter containing the accusation and accompanying material is mailed,
addressed to respondent at the latest address on file with the agency.

(e) As used in this section, "file," "files," "filed," or "filing" means
"delivered or mailed" to the agency as provided in Section 11505.

HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1968, Ch. 808; by Stats. 1970, Ch. 828;
and by Stats. 1979, Ch. 199.

Notice of Defense
Sec. 11506.
(a) Within 15 days after service upon him of the accusation the
respondent may file with the agency a notice of defense in which he may:
(1) Request a hearing.
(2) Object to the accusation upon the ground that it does not state acts
or omissions upon which the agency may proceed.
(3) Object to the form of the accusation on the ground that it is so
indefinite or uncertain that he cannot identify the transaction or prepare his
defense.
(4) Admit the accusation in whole or in part.
(5) Present new matter by way of defense.
(6) Object to the accusation upon the ground that, under the circumstances,
compliance with the requirements of a regulation would result in a material
violation of another regulation enacted by another department affecting
substantive rights.
·
Within the time specified respondent may file one or more notices of
defense upon any or all of these grounds but all such notices shall be filed
within that period unless the agency in its discretion authorizes the filing of
a later notice.
(b) The respondent shall be entitled to a hearing on the merits if he files
a notice of defense, and any such notice shall be deemed a specific denial of
all parts of the accusation not expressly admitted. Failure to file such notice
shall constitute a waiver of respondent's right to a hearing, but the agency in
its discretion may nevertheless grant a hearing. Unless objection is taken as
provided in paragraph (3) of subdivision (a), all objections to the form of the
accusation shall be deemed waived.
(c) The notice of defense shall be in writing signed by or on behalf of the
respondent and shall state his mailing address. It need not be verified or
follow any particular form.
(d) Respondent may file a statement by way of mitigation even if he does
not file a notice of defense.

HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1963, Ch. 931; by Stats. 1982, Ch. 606;
and by Stats. 1986, Ch. 951.

Amended Supplemental or Accusations
Sec. 11507.
At any time before the matter is submitted for decision the
agency may file or permit the filing of an amended or supplemental accusation.
All parties shall be notified thereof. If the amended or supplemental accusation
presents new charges the agency shall afford respondent a reasonable opportunity
to prepare his defense thereto, but he shall not be entitled to file a further
pleading unless the agency in its discretion so orders. Any new charges shall
be deemed controverted, and any objections to the amended or supplemental
accusation may be made orally and shall be noted in the record.
HISTORY:
Added by Stats. 1945, Ch. 867.
Cross-reference: See Gov. C. Sec. 11516

Discovery Limitations
Sec. 11507.5. The provisions of Section 11507.6 provide the exclusive right to
and method of discovery as to any proceeding governed by this chapter.
HISTORY:
Added by Stats. 1968, Ch. 808.

Discovery Rights and Procedures
Sec. 11507.6. After initiation of a proceeding in which a respondent or other
party is entitled to a hearing on the merits, a party, upon written request made
to another party, prior to the hearing and within 30 days after service by the
agency of the initial pleading or within 15 days after such service of an
additional pleading, is entitled to (1) obtain the names and addresses of
witnesses to the extent known to the other party, including, but not limited to,
those intended to be called to testify at the hearing, and (2) inspect and make
a copy of any of the following in the possession or custody or under the control
of the other party:
(a) A statement of a person, other than the respondent, named in the
initial administrative pleading, or in any additional pleading, when it is
claimed that the act or omission of the respondent as to such person is the
basis for the administrative proceeding;
(b) A statement pertaining to the subject matter of the proceeding made by
any party to another party or person;
(c) Statements of witnesses then proposed to be called by the party and of
other persons having personal knowledge of the acts, omissions or events which
are the basis for the proceeding, not included in (a) or (b) above;
(d) All writings, including, but not limited to, reports of mental,
physical and blood examinations and things which the party then proposes to
offer in evidence;
(e) Any other writing or thing which is relevant and which would be
admissible in evidence;
(f) Investigative reports made by or on behalf of the agency or other party
pertaining to the subject matter of the proceeding, to the extent that such
reports (1) contain the names and addresses of witnesses or of persons having
personal knowledge of the acts, omissions or events which are the basis for the
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-12proceeding, or (2) reflect matters
by the
in the course
of his or her investigation, or
contain or include
attachment any
statement or writing described in
to (e), inclusive, or summary thereof.
For the purpose of this section, "statements" include written statements
by the person signed or otherwise authenticated by him or her, stenographic,
mechanical, electrical or other
, or
thereof, of oral
statements by the person, and written reports or summaries of such oral
statements.
or
of any
Nothing in this section shall authorize the
or
made
writing or thing which is privileged from disclosure
confidential or protected as the attorney's work product
(g) In any proceeding under subdivision (i) or (j) of Section 12940, or
Section 19572 or 19702, alleging conduct which constitutes sexual harassment,
sexual assault, or sexual battery, evidence of specific instances of a
complainant's sexual conduct with individuals other than the alleged perpetrator
is not discoverable unless it is to be offered at a hearing to attack the
credibility of the complainant as provided for under subdivision (j) of Section
11513. This subdivision is intended only to limit the scope of discovery; it is
not intended to affect the methods of discovery allowed under this section.
HISTORY:
Added by Stats. 1968, Ch. 808; amended by Stats. 1985, Ch. 1328.

Discovery; Judicial Remedy
(a) Any party claiming his request for discovery pursuant to
Section 11507.6 has not been complied with may serve and file a verified
petition to compel discovery in the superior court for the county in which the
administrative hearing will be held, naming as respondent the party refusing or
failing to comply with Section 11507.6. The petition shall state facts showing
the respondent party failed or refused to comply with Section 11507. 6, a
description of the matters sought to be discovered, the reason or reasons why
such matter is discoverable under this section, and the ground or grounds of
respondent's refusal so far as known to petitioner.
(b) The petition shall be served upon respondent party and filed within 15
days after the respondent party first evidenced his failure or refusal to comply
with Section 11507.6 or within 30 days after request was made and the party has
failed to reply to the request, whichever period is longer. However, no petition
may be filed within 15 days of the date set for commencement of the
administrative hearing except upon order of the court after motion and notice
and for good cause shown. In acting upon such motion, the court shall consider
the necessity and reasons for such discovery, the diligence or lack of diligence
of the moving party, whether the granting of the motion will delay the
commencement of the administrative hearing on the date set, and the possible
prejudice of such action to any party.
(c) If from a reading of the petition the court is satisfied that the
petition sets forth good cause for relief, the court shall issue an order to
show cause directed to the respondent party; otherwise the court shall enter an
order denying the petition. The order to show cause shall be served upon the
respondent and his attorney of record in the administrative proceeding by
personal delivery or certified mail and shall be returnable no earlier than 10
days from its issuance nor later than 30 days after the filing of the petition.
The respondent party shall have the right to serve and file a written answer or
other response to the petition and order to show cause.
(d) The court may in its discretion order the administrative proceeding
stayed during the pendency of the proceeding, and if necessary for a reasonable
time thereafter to afford the parties time to comply with the court order.
Sec. 11507.7.

(e) Where the matter sought to be discovered is under the custody or
control of the respondent party and the respondent party asserts that such
matter is not a discoverable matter under the provisions of Section 11507.6, or
is privileged against disclosure under such provisions, the court may order
lodged with it such matters as are provided in subdivision (b) of Section 915
of the Evidence Code and examine such matters in accordance with the provisions
thereof.
(f) The court shall decide the case on the matters examined by the court
in camera, the papers filed by the parties, and such oral argument and
additional evidence as the court may allow.
(g) Unless otherwise stipulated by the parties, the court shall no later
than 30 days after the filing of the petition file its order denying or granting
the petition, provided, however, the court may on its own motion for good cause
extend such time an additional 30 days. The order of the court shall be in
writing setting forth the matters or parts thereof the petitioner is entitled
to discover under Section 11507.6. A copy of the order shall forthwith be served
by mail by the clerk upon the parties. Where the order grants the petition in
whole or in part, such order shall not become effective until 10 days after the
date the order is served by the clerk. Where the order denies relief to'the
petitioning party, the order shall be effective on the date it is served by the
clerk.
(h) The order of the superior court shall be final and not subject to
review by appeal. A party aggrieved by such order, or any part thereof, may
within 15 days after the service of the superior court's order serve and file
in the district court of appeal for the district in which the superior court is
located, a petition for a writ of mandamus to compel the superior court to set
aside or otherwise modify its order. Where such review is sought from an order
granting discovery, the order of the trial court and the administrative
proceeding shall be stayed upon the filing of the petition for writ of mandamus,
provided, however, the court of appeal may dissolve or modify the stay
thereafter if it is in the public interest to do so. Where such review is sought
from a denial of discovery, neither the trial court's order nor the
administrative proceeding shall be stayed by the court of appeal except upon a
clear showing of probable error.
(i) Where the superior court finds that a party or his attorney, without
substantial justification, failed or refused to comply with Section 11507.6, or,
without substantial justification, filed a petition to compel discovery pursuant
to this section, or, without substantial justification, failed to comply with
any order of court made pursuant to this section, the court may award court
costs and reasonable attorney fees to the opposing party.
Nothing in this
subdivision shall limit the power of the superior court to compel obedience to
its orders by contempt proceedings.
HISTORY:
Added by stats. 1968, Ch 808; amended by Stats. 1971, Ch. 1303; and by Stats. 1980, Ch.
548.

Time and Place of Hearing
(a) The agency shall consult the office, and subject to the
availability of its staff, shall determine the time and place of hearing. The
hearing shall be held in San Francisco if the transaction occurred or the
respondent resides within the First or Sixth Appellate District, in the County
of Los Angeles if the transaction occurred or the respondent resides within the
Second or Fourth Appellate District, and in the County of Sacramento if the
transaction occurred or the respondent resides within the Third or Fifth
Appellate District.
(b) Notwithstanding subdivision (a):
(1) If the transaction occurred in a district other than that of
Sec. 11508.
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respondent's residence, the agency may select the county appropriate for either
district.
(2) The agency may select a different place nearer the place where the
transaction occurred or the respondent resides.
{3) The parties by agreement may select any place within the state.
HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1963, Ch. 710; by State. 1967, Ch. 17;
and by State. 1987, Ch. 50.
Cross-reference:See Gov. c. Sec. 20133 and Ed. c. Sec. 22219, as to retirement hearings. See
also Gov. C. Sec. 18574. See B. & P. C. Sec. 24300 as to Alcoholic Beverage Control hearings.

Notice of Hearing
Sec. 11509.
The agency shall deliver or mail a notice of hearing to all
parties at least 10 days prior to the hearing. The hearing shall not be prior
to the expiration of the time within which the respondent is entitled to file
a notice of defense.
The notice to respondent shall be substantially in the following form but
may include other information:
You are hereby notified that a hearing will be held before [here insert
name of agency) at [here insert place of hearing) on the
day of
, 19 , at the hour of
, upon the charges made in the accusation
_s_e_r_v_e_d~u-pon you. You may be present at the hearing. You have the right to be
represented by an attorney at your own expense. You are not entitled to the
appointment of an attorney to represent you at public expense. You are entitled
to represent yourself without legal counsel. You may present any relevant
evidence, and will be given full opportunity to cross-examine all witnesses
testifying against you. You are entitled to the issuance of subpoenas to compel
the attendance of witnesses and the production of books, documents or other
things by applying to [here insert appropriate office of agency).
HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1988, Ch. 362.

Subpoenas; Compensation
Sec. 11510.
(a) Before the hearing has commenced, the agency or the assigned
administrative law judge shall issue subpoenas and subpoenas duces tecum at the
request of any party for attendance or production of documents at the hearing.
Subpoenas and subpoenas duces tecum shall be issued in accordance with Sections
1985, 1985.1, and 1985.2 of the Code of Civil Procedure. After the hearing has
commenced, the agency itself hearing a case or an administrative law judge
sitting alone may issue subpoenas and subpoenas duces tecum.
(b) The process issued pursuant to subdivision (a) shall be extended to all
parts of the state and shall be served in accordance with Sections 1987 and 1988
of the Code of Civil Procedure. No witness shall be obliged to attend unless the
witness is a resident of the state at the time of service.
(c) All witnesses appearing pursuant to subpoena, other than the parties
or officers or employees of the state or any political subdivision thereof,
shall receive fees, and all witnesses appearing pursuant to subpoena, except the
parties, shall receive mileage in the same amount and under the same
circumstances as prescribed by law for witnesses in civil actions in a superior
court. Witnesses appearing pursuant to subpoena, except the parties, who attend
hearings at points so far removed from their residences as to prohibit return
thereto from day to day shall be entitled in addition to fees and mileage to a
per diem compensation of three dollars ($3.00) for expenses of subsistence for
each day of actual attendance and for each day necessarily occupied in traveling
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by the party at whose request the witness is subpoenaed.
HISTORY:
Added by state. 1945, Ch. 867; amended by State. 1961, Ch. 106; by State. 1963, Ch. 843;
by state. 1968, Ch. 808; by State. 1985, Ch. 324; and by State. 1986, Ch. 597.

Depositions
sec. 11511.
On verified petition of any party, an agency may order that the
testimony of any material witness residing within or without the State be taken
by deposition in the manner prescribed by law for depositions in civil actions.
The petition shall set forth the nature of the pending proceeding;the name and
address of the witness whose testimony is desired; a showing of the materiality
of his testimony; a showing that the witness will be unable or can not be
compelled to attend; and shall request an order requiring the witness to appear
and testify before an officer named in the petition for that purpose. Where the
witness resides outside the state and where the agency has ordered the taking
of his testimony by deposition, the agency shall obtain an order of court to
that effect by filing a petition therefor in the superior court in Sacramento
County. The proceedings thereon shall be in accordance with the provisions of
Section 11189 of the Government Code.
HISTORY:
Added by state. 1945, Ch. 867.

Prehearing Conference
Sec. 11511.5. (a) On motion of a party or by order of an administrative law
judge, the administrative law judge may conduct a prehearing conference. The
administrative law judge shall set the time and place for the prehearing
conference, and the agency shall give reasonable written notice to all parties.
(b) The prehearing conference may deal with one or more of the following
matters:
(1) Exploration of settlement possibilities.
(2) Preparation of stipulations.
(3) Clarification of issues.
(4) Rulings on identity and limitation of the number of witnesses.
(5) Objections to proffers of evidence.
(6) Order of presentation of evidence and cross-examination.
(7) Rulings regarding issuance of subpoenas and protective orders.
(8) Schedules for the submission of written briefs and schedules for the
commencement and conduct of the hearing.
(9) Any other matters as shall promote the orderly and prompt conduct of
the hearing.
(c) The administrative law judge shall issue a prehearing order
incorporating the matters determined at the prehearing conference. The
administrative law judge may direct one or more of the parties to prepare a
prehearing order.
HISTORY:
Added by State. 1986, Ch. 899.

Conduct of Hearing; Disqualification of Administrative Law Judge
Sec. 11512.
(a) Every hearing in a contested case shall be presided over by
an administrative law judge. The agency itself shall determine whether the
administrative law judge is to hear the case alone or whether the agency itself
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(b) When the agency itself hears the case, the administrative law judge
shall preside at the hearing, rule on the admission and exclusion of evidence,
and advise the agency on matters of law; the agency itself shall exercise all
other powers relating to the conduct of the hearing but may delegate any or all
of them to the administrative law judge. When the administrative law judge alone
hears a case, he or she shall exercise all powers relating to the conduct of the
hearing.
(c) An administrative law judge or agency member shall voluntarily
disqualify himself or herself and withdraw from any case in which he or she
cannot accord a fair and impartial hearing or consideration. Any party may
request the disqualification of any administrative law judge or agency member
by filing an affidavit, prior to the taking of evidence at a hearing, stating
with particularity the grounds upon which it is claimed that a fair and
impartial hearing cannot be accorded. Where the request concerns an agency
member, the issue shall be determined by the other members of the agency. Where
the request concerns the administrative law judge, the issue shall be determined
by the agency itself if the agency itself hears the case with the administrative
law judge, otherwise the issue shall be determined by the administrative law
judge. No agency member shall withdraw voluntarily or be subject to
disqualification if his or her disqualification would prevent the existence of
a quorum qualified to act in the particular case.
(d) The proceedings at the hearing shall be reported by a phonographic
reporter. However, upon the consent of all the parties, the proceedings may be
reported electronically.
(e) Whenever, after the agency itself has commenced to hear the case with
an administrative law judge presiding, a quorum no longer exists, the
administrative law judge who is presiding shall complete the hearing as if
sitting alone and shall render a proposed decision in accordance with
subdivision (b) of Section 11517 of the Government Code.
HISTORY:
Added by stats. 1945, Ch. 867; amended by Stats. 1973, Ch. 231; by Stats. 1983, Ch. 635;
and by Stats. 1985, Ch. 324.

Evidence (First of two; Operative January 1, 1994 to July 1, 1995)
Sec. 11513.
(a) Oral evidence shall be taken only on oath or affirmation.
(b) Each party shall have these rights: to call and examine witnesses, to
introduce exhibits; to cross-examine opposing witnesses on any matter relevant
to the issues even though that matter was not covered in the direct examination;
to impeach any witness regardless of which party first called him or her to
testify; and to rebut the evidence against him or her. If respondent does not
testify in his or her own behalf he or she may be called and examined as if
under cross-examination.
(c) The hearing need not be conducted according to technical rules relating
to evidence and witnesses, except as hereinafter provided. Any relevant evidence
shall be admitted if it is the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs, regardless of the
existence of any common law or statutory rule which might make improper the
admission of the evidence over objection in civil actions. Hearsay evidence may
be used for the purpose of supplementing or explaining other evidence but shall
not be sufficient in itself to support a finding unless it would be admissible
over objection in civil actions. The rules of privilege shall be effective to
the extent that they are otherwise required by statute to be recognized at the
hearing, and irrelevant and unduly repetitious evidence shall be excluded.
In any proceeding under subdivision (i) or (j) of Section 12940, or Section
19572 or 19702, alleging conduct which constitutes sexual harassment, sexual
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sexual conduct with individuals other than the alleged perpetrator is not
admissible at hearing unless offered to attack the credibility of the
complainant, as provided for under subdivision (o). Reputation or opinion
evidence regarding the sexual behavior of the complainant is not admissible for
any purpose.
(d) The hearing, or any medical examination conducted for the purpose of
compensation or monetary award, shall be conducted in the English
language, except that a party who does not proficiently speak or understand the
English language and who requests language assistance shall be provided an
interpreter. Except as provided in subdivision (k), interpreters utilized in
hearings shall be certified pursuant to subdivision (e). Except as provided in
subdivision (k) , effective July 1, 1994, interpreters utilized in medical
examinations shall be certified pursuant to subdivision (f). The cost of
providing the interpreter shall be paid by the agency having jurisdiction over
the matter if the administrative law judge or hearing officer so directs,
otherwise the party for whom the interpreter is provided.
The administrative law judge's or hearing officer's decision to direct
payment shall be based upon an equitable consideration of all the circumstances
in each case, such as the ability of the party in need of the interpreter to
pay, except with respect to hearings before the Workers' Compensation Appeals
Board or the Division of Workers' Compensation relating to workers' compensation
claims. With respect to these hearings, the payment of the costs of providing
an interpreter shall be governed by the rules and regulations promulgated by the
workers' Compensation Appeals Board or the Administrative Director of the
Division of Workers' Compensation, as appropriate.
(e) The State Personnel Board shall establish, maintain, administer, and
publish annually, an updated list of certified administrative hearing
interpreters it has determined meet the minimum standards in interpreting skills
and linguistic abilities in languages designated pursuant to subdivision (g).
Any interpreter so listed may be examined by each employing agency to determine
the interpreter's knowledge of the employing agency's technical program
terminology and procedures. Court interpreters certified pursuant to Section
68562, and interpreters listed on the State Personnel Board's recommended lists
of court and administrative hearing interpreters prior to July 1, 1993, shall
be deemed certified for purposes of this subdivision.
(f) The State Personnel Board shall establish, maintain, administer, and
publish annually, an updated list of certified medical examination interpreters
it has determined meet the minimum standards in interpreting skills and
linguistic abilities in languages designated pursuant to subdivision (g). Court
interpreters certified pursuant to Section 68562 and administrative hearing
interpreters certified pursuant to subdivision (e) shall be deemed certified for
purposes of this subdivision.
(g) The State Personnel Board shall designate the languages for which
certification shall be established under subdivisions (e) and (f). The languages
designated shall include, but not be limited to, Spanish, Tagalog, Arabic,
cantonese, Japanese, Korean, Portuguese, and Vietnamese until the State
Personnel Board finds that there is an insufficient need for interpreting
assistance in these languages. The language designations shall be based on the
following:
( 1) The language needs of non-English-speaking persons appearing before the
administrative agencies, as determined by consultation with the agencies.
(2) The cost of developing a language examination.
(3) The availability of experts needed to develop a language examination.
(4) Other information the board deems relevant.
(h) Commencing July 1, 1993, each certified administrative hearing
interpreter shall pay a fee, due on July 1 of each year, for the renewal of his
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examination interpreter shall pay a fee, due on July 1 of each year, for the
renewal of his or her certification. Court interpreters certified under Section
68562 shall not pay any fees required by this section.
( i) The State Personnel Board shall establish and charge fees for
applications to take interpreter examinations and for renewal of certifications.
The amount of the fees shall be sufficient to cover the annual projected costs
of carrying out this section. If the amount of money collected in fees is not
sufficient to cover the costs of carrying out this section, the board shall
charge, and be reimbursed, a pro rata share of the additional costs by the state
agencies that conduct administrative hearings.
(j) The State Personnel Board may remove the names of people from the list
of certified interpreters if any of the following conditions occur:
(1) A person on the list is deceased.
(2) A person on the list notifies the board that he or she is unavailable
for work.
(3) A person on the list does not submit a renewal fee as required by
subdivision (h).
(k) In the event that interpreters certified pursuant to subdivision (e)
cannot be present at the hearing, the hearing agency shall have discretionary
authority to provisionally qualify and utilize other interpreters. In the event
that interpreters certified pursuant to subdivision (f) cannot be present at the
medical examination, the physician provisionally may utilize another interpreter
if that fact is noted in the record of the medical evaluation.
(1) Every state agency affected by this section shall advise each party of
their right to an interpreter at the same time that each party is advised of the
hearing date or medical examination. Each party in need of an interpreter shall
also be encouraged to give timely notice to the agency conducting the hearing
or medical examination so that appropriate arrangements can be made.
(m) The rules of confidentiality of the agency, if any, that may apply in
an adjudicatory hearing, shall apply to any interpreter in the hearing or
medical examination, whether or not the rules so state.
(n) The interpreter shall not have had any involvement in the issues of the
case prior to the hearing.
As used in subdivisions (d) and (e), the terms
"administrative law judge" and "hearing officer" shall not be construed to
require the use of an Office of Administrative Hearings' administrative law
judge or hearing officer.
(o) Evidence of specific instances of a complainant's sexual conduct with
individuals other than the alleged perpetrator is presumed inadmissible absent
an offer of proof establishing its relevance and reliability and that its
probative value is not substantially outweighed by the probability that its
admission will create substantial danger of undue prejudice or confuse the
issue.
(p) For purposes of this section "complainant" means any person claiming
to have been subjected to conduct which constitutes sexual harassment, sexual
assault, or sexual battery.
(q) This section shall become operative on January 1, 1994.
(r) This section shall become inoperative on July 1, 1995, and, as of
January 1, 1996, is repealed, unless a later enacted statute, which becomes
effective on or before January 1, 1996, deletes or extends the dates on which
it becomes inoperative and is repealed.
HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1965, Ch. 299; by Stats. 1972, Ch. 1390;
by Stats. 1977, Ch. 1057; by Stats. 1985, Ch. 324; by Stats. 1985, Ch. 1328; repealed and added
by Stats. 1992, Ch. 1302; and amended by Stats. 1993, Ch. 701.
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Sec. 11513.
(a) Oral evidence shall be taken only on oath or affirmation.
(b) Each party shall have these rights: to call and examine witnesses, to
introduce exhibits; to cross-examine opposing witnesses on any matter relevant
to the issues even though that matter was not covered in the direct examination;
to impeach any witness regardless of which party first called him or her to
testify; and to rebut the evidence against him or her. If respondent does not
testify in his or her own behalf he or she may be called and examined as if
under cross-examination.
(c) The hearing need not be conducted according to technical rules relating
to evidence and witnesses, except as hereinafter provided. Any relevant evidence
shall be admitted if it is the sort of evidence on which responsible persons are
accustomed to rely in the conduct of serious affairs, regardless of the
existence of any common law or statutory rule which might make improper the
admission of the evidence over objection in civil actions. Hearsay evidence may
be used for the purpose of supplementing or explaining other evidence but shall
not be sufficient in itself to support a finding unless it would be admissible
over objection in civil actions. The rules of privilege shall be effective to
the extent that they are otherwise required by statute to be recognized at the
hearing, and irrelevant and unduly repetitious evidence shall be excluded.
In any proceeding under subdivision (i) or (j) of Section 12940, or Section
19572 or 19702, alleging conduct which constitutes sexual harassment, sexual
assault, or sexual battery, evidence of specific instances of a complainant's
sexual conduct with individuals other than the alleged perpetrator is not
admissible at hearing unless offered to attack the credibility of the
complainant, as provided for under subdivision (o).
Reputation or opinion
evidence regarding the sexual behavior of the complainant is not admissible for
any purpose.
(d) The hearing, or any medical examination conducted for the purpose of
determining compensation or monetary award, shall be conducted in the English
language, except that a party who does not proficiently speak or understand the
English language and who requests language assistance shall be provided an
interpreter. Except as provided in subdivision (k), interpreters utilized in
hearings shall be certified pursuant to subdivision (e) . Except as provided in
subdivision (k), interpreters utilized in medical examinations shall be
certified pursuant to subdivision (f). The cost of providing the interpreter
shall be paid by the agency having jurisdiction over the matter i f the
administrative law judge or hearing officer so directs, otherwise the party for
whom the interpreter is provided.
The administrative law judge's or hearing officer's decision to direct
payment shall be based upon an equitable consideration of all the circumstances
in each case, such as the ability of the party in need of the interpreter to
pay, except with respect to hearings before the Workers' Compensation Appeals
Board or the Division of Workers' Compensation relating to workers' compensation
claims. With respect to these hearings, the payment of the costs of providing
an interpreter shall be governed by the rules and regulations promulgated by the
Workers' Compensation Appeals Board or the Administrative Director of the
Division of Workers' Compensation, as appropriate.
(e) The State Personnel Board shall establish, maintain, administer, and
publish annually, an updated list of certified administrative hearing
interpreters it has determined meet the minimum standards in interpreting skills
and linguistic abilities in languages designated pursuant to subdivision (g).
Any interpreter so listed may be examined by each employing agency to determine
the interpreter's knowledge of the employing agency's technical program
terminology and procedures. Court interpreters certified pursuant to Section
68562, and interpreters listed on the State Personnel Board's recommended lists
of court and administrative hearing interpreters prior to July 1, 1993, shall
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be deemed certified for purposes of this subdivision.
(f) The State Personnel Board shall establish, maintain, administer, and
publish annually, an updated list of certified medical examination
it has determined meet the minimum standards in interpreting
linguistic abilities in languages designated pursuant to subdivision (g). Court
interpreters certified pursuant to Section 68562 and administrative hearing
interpreters certified pursuant to subdivision (e) shall be deemed certified for
purposes of this subdivision.
(g) The State Personnel Board shall designate the
for which
certification shall be established under subdivisions (e) and f). The languages
designated shall include, but not be limited to, Spanish, Tagalog, Arabic,
Cantonese, Japanese, Korean, Portuguese, and Vietnamese until the state
Personnel Board finds that there is an insufficient need for interpreting
assistance in these languages. The language designations shall be based on the
following:
(1) The language needs of non-English-speaking persons appearing before the
administrative agencies, as determined by consultation with the agencies.
(2) The cost of developing a language examination.
(3) The availability of experts needed to develop a language examination.
(4) Other information the board deems relevant.
(h) Each certified administrative hearing interpreter and each certified
medical examination interpreter shall pay a fee, due on July 1 of each year, for
the renewal of his or her certification. Court interpreters certified under
Section 68562 shall not pay any fees required by this section.
( i) The State Personnel Board shall establish and charge fees for
applications to take interpreter examinations and for renewal of certifications.
The purpose of these fees is to cover the annual projected costs of carrying out
this section. The fees may be adjusted each fiscal year by a percent that is
equal to or less than the percent change in the California Necessities Index
prepared by the Commission on State Finance. If the amount of money collected
in fees is not sufficient to cover the costs of carrying out this section, the
board shall charge and be reimbursed a pro rata share of the additional costs
by the state agencies that conduct administrative hearings.
(j) The State Personnel Board may remove the names of people from the list
of certified interpreters if the following conditions occur:
(1) A person on the list is deceased.
(2) A person on the list notifies the board that he or she is unavailable
for work.
(3) A person on the list does not submit a renewal fee as required by
subdivision (h).
(k) In the event that interpreters certified pursuant to subdivision (e)
cannot be present at the hearing, the hearing agency shall have discretionary
authority to provisionally qualify and utilize other interpreters. In the event
that interpreters certified pursuant to subdivision (f) cannot be present at the
medical examination, the physician provisionally may utilize another interpreter
if that fact is noted in the record of the medical evaluation.
(l) Every state agency affected by this section shall advise each party of
their right to an interpreter at the same time that each party is advised of the
hearing date or medical examination. Each party in need of an interpreter shall
also be encouraged to give timely notice to the agency conducting the hearing
or medical examination so that appropriate arrangements can be made.
(m) The rules of confidentiality of the agency, if any, that may apply in
an adjudicatory hearing, shall apply to any interpreter in the hearing or
medical examination, whether or not the rules so state.
(n) The interpreter shall not have had any involvement in the issues of the
case prior to the hearing.

As used in subdivisions (d) and (e), the terms "administrative law judge"
and "hearing officer" shall not be construed to require the use of an Office of
Administrative Hearings' administrative law judge or hearing officer.
(o) Evidence of specific instances of a complainant's sexual conduct with
individuals other than the alleged perpetrator is presumed inadmissible absent
an offer of proof establishing its relevance and reliability and that its
probative value is not substantially outweighed by the probability that its
admission will create substantial danger of undue prejudice or confuse the
issue.
(p) For purposes of this section "complainant" means any person claiming
to have been subjected to conduct which constitutes sexual harassment, sexual
assault, or sexual battery.
(q) This section shall become operative on July 1, 1995.
HISTORY:
Added by Stats. 1992, Ch. 1302, effective September 30, 1992,
operative July 1, 1995.

Ex Parte Communications
sec. 11513.5.

(a) Except as required for the disposition of ex parte matters
specifically authorized by statute, a presiding officer serving in an
adjudicative proceeding may not communicate, directly or indirectly, upon the
merits of a contested matter while the proceeding is pending, with any party,
including employees of the agency that filed the accusation, with any person who
has a direct or indirect interest in the outcome of the proceeding, or with any
person who presided at a previous stage of the proceeding, without notice and
opportunity for all parties to participate in the communication.
(b) Unless required for the disposition of ex parte matters specifically
authorized by statute, no party to an adjudicative proceeding, including
employees of the agency that filed the accusation, and no person who has a
direct or indirect interest in the outcome of the proceeding or who presided at
a previous stage of the proceeding, may communicate directly or indirectly, upon
the merits of a contested matter while the proceeding is pending, with any
person serving as administrative law judge, without notice and opportunity for
all parties to participate in the communication.
(c) If, before serving as administrative law judge in an adjudicative
proceeding, a person receives an ex parte communication of a type that could not
properly be received while serving, the person, promptly after starting to
serve, shall disclose the communication in the manner prescribed in subdivision
(d).

(d) An administrative law judge who receives an ex parte communication in
violation of this section shall place on the record of the pending matter all
written communications received, all written responses to the communications,
and a memorandum stating the substance of all oral communications received, all
responses made, and the identity of each person from whom the presiding officer
received an ex parte communication, and shall advise all parties that these
matters have been placed on the record. Any person desiring to rebut the ex
parte communication shall be allowed to do so, upon requesting the opportunity
for rebuttal within 10 days after notice of the communication.
(e) The receipt by an administrative law judge of an ex parte communication
in violation of this section may provide the basis for disqualification of that
administrative law judge pursuant to subdivision (c) of Section 11512. If the
administrative law judge is disqualified, the portion of the record pertaining
to the ex parte communication may be sealed by protective order by the
disqualified administrative law judge.
HISTORY:
Added by Stats. 1986, Ch. 899.
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Affidavits

Decision; Action on Proposed Decision

Sec. 11514.
(a) At any time 10 or more days prior to a hearing or a continued
hearing, any party may mail or deliver to the opposing party a copy of any
affidavit which he proposes to introduce in evidence, together with a notice as
provided in subdivision (b). Unless the opposing party, within seven days after
such mailing or delivery, mails or delivers to the proponent a request to crossexamine an affiant, his right to cross-examine such affiant is waived and the
affidavit, if introduced in evidence, shall be given the same effect as if the
affiant had testified orally. If an opportunity to cross-examine an affiant is
not afforded after request therefor is made as herein provided, the affidavit
may be introduced in evidence, but shall be given only the same effect as other
hearsay evidence.
(b) The notice referred to in subdivision (a) shall be substantially in the
following form:
The accompanying affidavit of (here insert name of affiant) will be
introduced as evidence at the hearing in (here insert title of proceeding)•
(Here insert name of affiant) will not be called to testify orally and you will
not be entitled to question him unless you notify (here insert name of proponent
or his attorney) at (here insert address) that you wish to cross-examine him.
To be effective your request must be mailed or delivered to (here insert name
of proponent or his attorney) on or before (here insert a date seven days after
the date of mailing or delivering the affidavit to the opposing party).

sec. 11517.
(a) If a contested case is heard before an agency itself, the
administrative law judge who presided at the hearing shall be present during the
consideration of the case and, if requested, shall assist and advise the agency.
Where a contested case is heard before an agency itself, no member thereof who
did not hear the evidence shall vote on the decision.
(b) If a contested case is heard by an administrative law judge alone, he
or she shall prepare within 30 days after the case is submitted a proposed
decision in such form that it may be adopted as the decision in the case. The
agency itself may adopt the proposed decision in its entirety, or may reduce the
proposed penalty and adopt the balance of the proposed decision.
Thirty days after receipt of the proposed decision, a copy of the proposed
decision shall be filed by the agency as a public record and a copy shall be
served by the agency on each party and his or her attorney.
(c) If the proposed decision is not adopted as provided in subdivision (b),
the agency itself may decide the case upon the record, including the transcript,
with or without taking additional evidence, or may refer the case to the same
administrative law judge to take additional evidence. By stipulation of the
parties, the agency may decide the case upon the record without including the
transcript. If the case is assigned to an administrative law judge he or she
shall prepare a proposed decision as provided in subdivision (b) upon the
additional evidence and the transcript and other papers which are part of the
record of the prior hearing. A copy of the proposed decision shall be furnished
to each party and his or her attorney as prescribed in subdivision (b). The
agency itself shall decide no case provided for in this subdivision without
affording the parties the opportunity to present either oral or written argument
before the agency itself. If additional oral evidence is introduced before the
agency itself, no agency member may vote unless the member heard the additional
oral evidence.
(d) The proposed decision shall be deemed adopted by the agency 100 days
after delivery to the agency by the Office of Administrative Hearings, unless
within that time the agency commences proceedings to decide the case upon the
record, including the transcript, or without the transcript where the parties
have so stipulated, or the agency refers the case to the administrative law
judge to take additional evidence. In a case where the agency itself hears the
case, the agency shall issue its decision within 100 days of submission of the
case. In a case where the agency has ordered a transcript of the proceedings,
the 100-day period shall begin upon delivery of the transcript. If the agency
finds that a further delay is required by special circumstances, it shall issue
an order delaying the decision for no more than 30 days and specifying the
reasons therefor. The order shall be subject to judicial review pursuant to
Section 11523.
(e) The decision of the agency shall be filed immediately by the agency as
a public record and a copy shall be served by the agency on each party and his
or her attorney.

HISTORY:
Added by Stats. 1945, Ch. 867; repealed and added by Stats. 1947 Ch. 491.

Official Notice
Sec. 11515.
In reaching a decision official notice may be taken, either
before or after submission of the case for decision, of any generally accepted
technical or scientific matter within the agency's special field, and of any
fact which may be judicially noticed by the courts of this State. Parties
present at the hearing shall be informed of the matters to be noticed, and those
matters shall be noted in the record, referred to therein, or appended thereto.
Any such party shall be given a reasonable opportunity on request to refute the
officially noticed matters by evidence or by written or oral presentation of
authority, the manner of such refutation to be determined by the agency.
HISTORY:
Added by stats. 1945, Ch. 867.
cross-reference-Evid. c. Sees. 451, 452.

Amendment of Accusation after Submission
Sec. 11516.
The agency may order amendment of the accusation after submission
of the case for decision. Each party shall be given notice of the intended
amendment and opportunity to show that he will be prejudiced thereby unless the
case is reopened to permit the introduction of additional evidence in his
behalf. If such prejudice is shown the agency shall reopen the case to permit
the introduction of additional evidence.
HISTORY:
Added by Stats. 1945, Ch. 867.

HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1955, Ch. 1661; by Stats. 1971, Ch. 653;
by Stats. 1979, Ch. 199; by Stats. 1983, Ch. 548; and by Stats. 1985, Ch. 324.

Fonn of Decision
Sec. 11518.
The decision shall be in writing and shall contain findings of
fact, a determination of the issues presented and the penalty, if any. The
findings may be stated in the language of the pleadings or by reference thereto.
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Copies of the decision shall be delivered to the parties personally or sent to
them by registered mail.

period or at the termination of a stay of not to exceed 30 days which the agency
may grant for the purpose of filing an application for reconsideration. If
additional time is needed to evaluate a petition for reconsideration filed prior
to the expiration of any of the applicable periods, an agency may grant a stay
of that expiration for no more than 10 days, solely for the purpose of
considering the petition. If no action is taken on a petition within the time
allowed for ordering reconsideration, the petition shall be deemed denied.
(b) The case may be reconsidered by the agency itself on all the pertinent
parts of the record and such additional evidence and argument as may be
permitted, or may be assigned to an administrative law judge. A reconsideration
assigned to an administrative law judge shall be subject to the procedure
provided in Section 11517. If oral evidence is introduced before the agency
itself, no agency member may vote unless he or she heard the evidence.

HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1947, Ch. 491.

Effective Date of Decision
Sec. 11519.

(a) The decision shall become effective 30 days after it is
delivered or mailed to respondent unless: a reconsideration is ordered within
that time, or the agency itself orders that the decision shall become effective
sooner, or a stay of execution is granted.
(b) A stay of execution may be included in the decision or if not included
therein may be granted by the agency at any time before the decision becomes
effective. The stay of execution provided herein may be accompanied by an
express condition that respondent comply with specified terms of probation;
provided, however, that the terms of probation shall be just and reasonable in
the light of the findings and decision.
(c) If respondent was required to register with any public officer, a
notification of any suspension or revocation shall be sent to such officer after
the decision has become effective.
(d) As used in subdivision (b), specified terms of probation may include
an order of restitution which requires the party or parties to a contract
against whom the decision is rendered to compensate the other party or parties
to a contract damaged as a result of a breach of contract by the party against
whom the decision is rendered. In such case, the decision shall include findings
that a breach of contract has occurred and shall specify the amount of actual
damages sustained as a result of such breach. Where restitution is ordered and
paid pursuant to the provisions of this subdivision, such amount paid shall be
credited to any subsequent judgment in a civil action based on the same breach
of contract.
HISTORY:
Added by State. 1945, Ch. 867; amended by state. 1949, Ch. 314; by state. 1976, Ch. 476;
and by State. 1977, ch. 680.

HISTORY:
Added by State. 1945, ch. 867; amended by State. 1953, Ch. 964; by State. 1985, Ch. 324;
and by State. 1987, Ch. 305.

Petition for Reinstatement or Reduction of Penalty
sec. 11522.
A person whose license has been revoked or suspended may petition
the agency for reinstatement or reduction of penalty after a period of not less
than one year has elapsed from the effective date of the decision or from the
date of the denial of a similar petition. The agency shall give notice to the
Attorney General of the filing of the petition and the Attorney General and the
petitioner shall be afforded an opportunity to present either oral or written
argument before the agency itself. The agency itself shall decide the petition,
and the decision shall include the reasons therefor, and any terms and
conditions that the agency reasonably deems appropriate to impose as a condition
of reinstatement. This section shall not apply if the statutes dealing with the
particular agency contain different provisions for reinstatement or reduction
of penalty.
HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1985, Ch. 587.

Defaults

Judicial Review

Sec. 11520.

sec. 11523.
Judicial review may be had by filing a petition for a writ of
mandate in accordance with the provisions of the Code of Civil Procedure,
subject, however, to the statutes relating to the particular agency. Except as
otherwise provided in this section, any such petition shall be filed within 30
days after the last day on which reconsideration can be ordered. The right to
petition shall not be affected by the failure to seek reconsideration before the
agency. The complete record of the proceedings, or such parts thereof as are
designated by the petitioner, shall be prepared by the agency and shall be
delivered to petitioner, within 30 days after a request therefor by him or her,
upon the payment of the fee specified in Section 69950 as now or hereinafter
amended for the transcript, the cost of preparation of other portions of the
record and for certification thereof. Thereafter, the remaining balance of any
costs or charges for the preparation of the record shall be assessed against the
petitioner whenever the agency prevails on judicial review following trial of
the cause. These costs or charges constitute a debt of the petitioner which is
collectible by the agency in the same manner as in the case of an obligation
under a contract, and no license shall be renewed or reinstated where the
petitioner has failed to pay all of these costs or charges. The complete record
includes the pleadings, all notices and orders issued by the agency, any
proposed decision by an administrative law judge, the final decision, a

(a) If the respondent fails to file a notice of defense or to
appear at the hearing, the agency may take action based upon the respondent's
express admissions or upon other evidence and affidavits may be used as evidence
without any notice to respondent; and where the burden of proof is on the
respondent to establish that he is entitled to the agency action sought, the
agency may act without taking evidence.
(b) Nothing herein shall be construed to deprive the respondent of the
right to make any showing by way of mitigation.
HISTORY:
Added by State. 1945, Ch. 867; amended by State. 1947, Ch. 491; and by State. 1963, Ch.
931.

Reconsideration
Sec. 11521.

(a) The agency itself may order a reconsideration of all or part
of the case on its own motion or on petition of any party. The power to order
a reconsideration shall expire 30 days after the delivery or mailing of a
decision to respondent, or on the date set by the agency itself as the effective
date of the decision if that date occurs prior to the expiration of the 30-day
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transcript of all proceedings, the exhibits admitted or rejected, the written
evidence and any other papers in the case. Where petitioner, within 10 days
after the last day on which reconsideration can be ordered, requests the agency
to prepare all or any part of the record the time within which a petition may
be filed shall be extended until 30 days after its delivery to him or her. The
agency may file with the court the original of any document in the record in
lieu of a copy thereof. In the event that the petitioner prevails in overturning
the administrative decision following judicial review, the agency shall
reimburse the petitioner for all costs of transcript preparation, compilation
of the record, and certification.

contempt in the same way, as in the case of a person who has committed a
contempt in the trial of a civil action before a superior court.
HISTORY:
Added by stats. 1945, Ch. 867.

Voting by Mail
sec. 11526.
vote by mail.

The members of an agency qualified to vote on any question may

HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1947, Ch. 491; by Stats. 1953, Ch. 962;
by stats. 1955, Ch. 246; by Stats. 1965, Ch. 1458; by Stats. 1971, Ch. 984; by Stats. 1985, Ch.
324; by Stats. 1985, Ch. 973; and by stats. 1986, Ch. 597.

HISTORY:
Added by stats. 1945, Ch. 867.

Continuances; Requirement of Good Cause

sec. 11527.

Charge Against Funds of Agency
Any sums authorized to be expended under this chapter by any
agency shall be a legal charge against the funds of the agency.

sec. 1152 4.

(a) The agency may grant continuances. When an administrative law
judge of the Office of Administrative Hearings has been assigned to the hearing,
no continuance may be granted except by him or her or by the administrative law
judge in charge of the appropriate regional office of the Office of
Administrative Hearings, for good cause shown.
(b) When seeking a continuance, a party shall apply for the continuance
within 10 working days following the time the party discovered or reasonably
should have discovered the event or occurrence which establishes the good cause
for the continuance. A continuance may be granted for good cause after the 10
working days have lapsed if the party seeking the continuance is not responsible
for and has made a good faith effort to prevent the condition or event
establishing the good cause.
(c) In the event that an application for a continuance by a party is denied
by an administrative law judge of the Office of Administrative Hearings, and the
party seeks judicial review thereof, the party shall, within 10 working days of
the denial, make application for appropriate judicial relief in the superior
court or be barred from judicial review thereof as a matter of jurisdiction. A
party applying for judicial relief from the denial shall give notice to the
agency and other parties. Notwithstanding Section 1010 of the Code of Civil
Procedure, the notice may be either oral at the time of the denial of
application for a continuance or written at the same time application is made
in court for judicial relief. This subdivision does not apply to the Department
of Alcoholic Beverage Control.
HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1953, Ch. 962; by stats. 1963, Ch. 842;
by Stats. 1971, Ch. 1303; by Stats. 1979, Ch. 199; and by stats. 1985, Ch. 324.

Contempt; Jurisdiction of Superior Court; Procedure
Sec. 11525.

If any person in proceedings before an agency disobeys or resists
any lawful order or refuses to respond to a subpena, or refuses to take the oath
or affirmation as a witness or thereafter refuses to be examined, or is guilty
of misconduct during a hearing or so near the place thereof as to obstruct the
proceeding, the agency shall certify the facts to the superior court in and for
the county where the proceedings are held. The court shall thereupon issue an
order directing the person to appear before the court and show cause why he
should not be punished as for contempt. The order and a copy of the certified
statement shall be served on the person. Thereafter the court shall have
jurisdiction of the matter. The same proceedings shall be had, the same
penalties may be imposed and the person charged may purge himself of the

HISTORY:
Added by Stats. 1945, Ch. 867.

Oaths
sec. 11528.

In any proceedings under this chapter any agency, agency member,
secretary of an agency, hearing reporter, or administrative law judge has power
to administer oaths and affirmations and to certify to official acts.

HISTORY:
Added by Stats. 1945, Ch. 867; amended by Stats. 1969, Ch. 191; and by Stats. 1985, Ch.
324.

Medical Board of California Cases; Interim Orders
sec. 11529.
(a) The Administrative Law Judge of the Medical Quality Hearing
Panel established pursuant to section 11371 may issue an interim order
suspending a license, or imposing drug testing, continuing education,
supervision of procedures, or other license restrictions. Interim orders may be
issued only if the affidavits in support of the petition show that the licensee
has engaged in, or is about to engage in, acts or omissions constituting a
violation of the Medical Practice Act or the appropriate practice act governing
each allied health profession, and that permitting the licensee to continue to
engage in the profession for which the license was issued will endanger the
public health, safety, or welfare.
(b) All orders authorized by this section shall be issued only after a
hearing conducted pursuant to subdivision (d) , unless it appears from the facts
shown by affidavit that serious injury would result to the public before the
matter can be heard on notice. Except as provided in subdivision (c), the
licensee shall receive at least 15 days' prior notice of the hearing, which
notice shall include affidavits and all other information in support of the
order.
(c) If an interim order is issued without notice, the Administrative Law
Judge who issued the order without notice shall cause the licensee to be
notified of the order, including affidavits and all other information in support
of the order by a 24-hour delivery service. That notice shall also include the
date of the hearing on the order, which shall be conducted in accordance with
the requirement of subdivision (d), not later than 20 days from the date of
issuance. The order shall be dissolved unless the requirements of subdivision
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(d) For the purposes of the hearing conducted pursuant to this section, the
licentiate shall, at a minimum, have the following rights:
(1) To be represented by counsel.
(2) To have a record made of the proceedings, copies of which may be
obtained by the licentiate upon payment of any reasonable charges associated
with the record.
(3) To present written evidence in the form of relevant declarations,
affidavits, and documents.
The discretion of the Administrative Law Judge to permit testimony at the
hearing conducted pursuant to this section shall be identical to the discretion
of a superior court judge to permit testimony at a hearing conducted pursuant
to Section 527 of the Code of Civil Procedure.
(4) To present oral argument.
(e) Consistent with the burden and standards of proof applicable to a
preliminary injunction entered under Section 527 of the Code of Civil Procedure,
the court shall grant the interim order where, in the exercise of its discretion
it concludes that:
(1) There is a reasonable probability that the petitioner will prevail in
the underlying action.
(2) The likelihood of injury to the public in not issuing the order
outweigh the likelihood of injury to the licensee in issuing the order.
(f) In all cases where an interim order is issued, and an accusation is not
filed and served pursuant to Sections 11503 and 11505 within 15 days of the date
in which the parties to the hearing on the interim order have submitted the
matter, the order shall be dissolved.
Upon service of the accusation the licensee shall have, in addition to the
rights granted by this section, all of the rights and privileges available as
specified in this chapter. If the licensee requests a hearing on the accusation,
the board shall provide the licensee with a hearing within 30 days of the
request, unless the licensee stipulates to a later hearing, and a decision
within 15 days of the date that matter is submitted, or the board shall nullify
the interim order previously issued, unless good cause can be shown by the
division for a delay.
(g) Where an interim order is issued, a written decision shall be prepared
within 15 days of the hearing, by the Administrative Law Judge, including
findings of fact and a conclusion articulating the connection between the
evidence produced at the hearing and the decision reached.
(h) Notwithstanding the fact that interim orders issued pursuant to this
section are not issued after a hearing as otherwise required by this chapter,
interim orders so issued shall be subject to judicial review pursuant to Section
1094.5 of the Code of Civil Procedure. The relief which may be ordered shall be
limited to a stay of the interim order. Interim orders issued pursuant to this
section are final interim orders and, if not dissolved pursuant to subdivision
(c) or (f), may only be challenged administratively at the hearing on the
accusation.
(i) The interim order provided for by this section shall be in addition to,
and not a limitation on, the authority to seek injunctive relief provided for
in the Business and Professions Code.
HISTORY:
Added by State. 1990, Ch. 1597; amended by state. 1993, Ch. 1267.
Note: Sec. 58 of state. 1993, Ch. 267 reads: It is the intent of the Legislature to
substitute the standard governing the issuance of a preliminary injunction under Section 527
of the Code of Civil Procedure for the "clear and convincing evidence" standard as the standard
for granting an interim order pursuant to Section 11529 of the Government Code, and to this
extent the decision of the Court of Appeal in Silva v. Superior Court, (Heerhartz) (March 1993),
14 Cal. App. 4th 562, mod. of opn. on den. rehg. 14 cal. App. 4th 1678b, rev. den. (1993)
Cal. 4th
, is expressly overturned.
It is also the intent of the Legislature that the
standard of proof applicable to an accusation filed in connection with a petition for an interim
order shall continue to be clear and convincing evidence.
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APPENDIX
BUSINESS & PROFESSIONS CODE

Conviction
Sec. 7.5.
A conviction within the meaning of this code means a plea or
verdict of guilty or a conviction following a plea of nolo contendere. Any
action which a board is permitted to take following the establishment of a
conviction may be taken when the time for appeal has elapsed, or the judgment
of conviction has been affirmed on appeal or when an order granting probation
is made suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203.4 of the Penal Code. However, a board
may not deny a license to an applicant who is otherwise qualified pursuant to
subdivision (b) of Section 480.
Nothing in this section shall apply to the licensure of persons pursuant
to Chapter 4 (commencing with Section 6000) of Division 3.
HISTORY:
Added by State. 1979, Ch. 876.

Violation of Regulation Adopted Pursuant to Code Provision
Sec. 12.5.
Whenever in any provision of this code authority is granted to
issue a citation for a violation of any provision of this code, that authority
also includes the authority to issue a citation for the violation of any
regulation adopted pursuant to any provision of this code.
HISTORY:
Added by State. 1986, Ch. 1379.

Mandatory and Pennissive Tenns
sec. 19.

"Shall" is mandatory and "may" is permissive.

HISTORY:
Enacted 1937.

Licensing Eligibility of Prison Releasees
Sec. 23.9.
Notwithstanding any other provision of this code, any individual
who, while imprisoned in a state prison or other correctional institution, is
trained, in the course of a rehabilitation program approved by the particular
licensing agency concerned and provided by the prison or other correctional
institution, in a particular skill, occupation, or profession for which a state
license, certificate, or other evidence of proficiency is required by this code
shall not, when released from the prison or institution, be denied the right to
take the next regularly scheduled state examination or any examination
thereafter required to obtain the license, certificate, or other evidence of
proficiency and shall not be denied such license, certificate, or other evidence
of proficiency, because of his imprisonment or the conviction from which the
imprisonment resulted, or because he obtained his training in prison or in the
correctional institution, if the licensing agency, upon recommendation of the

-30Adult Authority or the Department of the Youth Authority, as the case may be,
finds that he is a fit person to be licensed.
HISTORY:
Added by Stats. 1967, Ch. 1690; and amended by Stats. 1971, Ch. 582.

Costs of Investigation and Enforcement
Sec. 125.3.
(a) Except as otherwise provided by law, in any order issued in
resolution of a disciplinary proceeding before any board within the department
or before the Osteopathic Medical Board,
the board may request the
administrative law judge to direct a licentiate found to have committed a
violation or violations of the licensing act to pay a sum not to exceed the
reasonable costs of the investigation and enforcement of the case.
(b) In the case of a disciplined licentiate that is a corporation or a
partnership, the order may be made against the licensed corporate entity or
licensed partnership.
(c) A certified copy of the actual costs, or a good faith estimate of costs
where actual costs are not available, signed by the entity bringing the
proceeding or its designated representative shall be prima facie evidence of
reasonable costs of investigation and prosecution of the case. The costs shall
include the amount of investigative and enforcement costs up to the date of the
hearing, including, but not limited to, charges imposed by the Attorney General.
(d) The administrative law judge shall make a proposed finding of the
amount of reasonable costs of investigation and prosecution of the case when
requested pursuant to subdivision (a). The finding of the administrative law
judge with regard to costs shall not be reviewable by the board to increase the
cost award. The board may reduce or eliminate the cost award, or remand to the
administrative law judge where the proposed decision fails to make a finding on
costs requested pursuant to subdivision (a).
(e) Where an order for recovery of costs is made and timely payment is not
made as directed in the board's decision, the board may enforce the order for
repayment in any appropriate court. This right of enforcement shall be in
addition to any other rights the board may have as to any licentiate to pay
costs.
(f) In any action for recovery of costs, proof of the board's decision
shall be conclusive proof of the validity of the order of payment and the terms
for payment.
(g) (1) Except as provided in paragraph (2), the board shall not renew or
reinstate the license of any licentiate who has failed to pay all of the costs
ordered under this section.
( 2) Notwithstanding paragraph ( L) , the board may, in its discretion,
conditionally renew or reinstate for a maximum of one year the license of any
licentiate who demonstrates financial hardship and who enters into a formal
agreement with the board to reimburse the board within that one-year period for
the unpaid costs.
(h) All costs recovered under this section shall be considered a
reimbursement for costs incurred and shall be deposited in the fund of the board
recovering the costs to be available upon appropriation by the Legislature.
(i) Nothing in this section shall preclude a board from including the
recovery of the costs of investigation and enforcement of a case in any
stipulated settlement.
( j) This section does not apply to any board if a specific statutory
provision in that board's licensing act provides for recovery of costs in an
administrative disciplinary proceeding.
HISTORY:
Added by Stats. 1992, Ch. 1059; and by Stats. 1992, Ch. 1289.
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Restraining Orders
sec. 125.7.
In addition to the remedy provided for in Section 125.5, the
superior court for the county in which any licensee licensed under Division 2
(commencing with Section 500), or any initiative act referred to in such
division, has engaged or is about to engage in any act which constitutes a
violation of a chapter of this code administered or enforced by a board referred
to in Division 2, may, upon a petition filed by the board and accompanied by an
affidavit or affidavits in support thereof and a memorandum of points and
authorities, issue a temporary restraining order or other appropriate order
restraining the licensee from engaging in the business or profession for which
the person is licensed or from any part thereof, in accordance with the
provisions of this section.
(a) If the affidavits in support of the petition show that the licensee has
engaged or is about to engage in acts or omissions constituting a violation of
a chapter of this code and if the court is satisfied that permitting the
licensee to continue to engage in the business or profession for which the
license was issued will endanger the public health, safety, or welfare, the
court may issue an order temporarily restraining the licensee from engaging in
the profession for which he is licensed.
(b) Such order may not be issued without notice to the licensee unless it
appears from facts shown by the affidavits that serious injury would result to
the public before the matter can be heard on notice.
(c) Except as otherwise specifically provided by this section, proceedings
under this section shall be governed by Chapter 3 (commencing with Section 525)
of Title 7 of Part 2 of the Code of Civil Procedure.
(d) When a restraining order is issued pursuant to this section, or within
a time to be allowed by the superior court, but in any case not more than 30
days after the restraining order is issued, an accusation shall be filed with
the board pursuant to Section 11503 of the Government Code. The accusation shall
be served upon the licensee as provided by Section 11505 of the Government Code.
The licensee shall have all of the rights and privileges available as specified
in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code; however, if the licensee requests a hearing on the
accusation, the board must provide the licensee with a hearing within 30 days
of the request and a decision within 15 days of the date of the conclusion of
the hearing, or the court may nullify the restraining order previously issued.
Any restraining order issued pursuant to this section shall be dissolved by
operation of law at such time the board's decision is subject to judicial review
pursuant to Section 1094.5 of the Code of Civil Procedure.
HISTORY:
Added by Stats. 1977, Ch. 292; and amended by Stats. 1982, Ch. 517.

Temporary Order Restraining Licensee Engaged or About to Engage in Violation of Law
sec. 125.8.
In addition to the remedy provided for in Section 125.5, the
superior court for the county in which any licensee licensed under Division 3
(commencing with Section 5000) or Chapter 2 (commencing with Section 18600) or
Chapter 3 (commencing with Section 19000) of Division 8 has engaged or is about
to engage in any act which constitutes a violation of a chapter of this code
administered or enforced by a board referred to in Division 3 (commencing with
Section 5000) or Chapter 2 (commencing with Section 18600) or Chapter 3
(commencing with Section 19000) of Division 8 may, upon a petition filed by the
board and accompanied by an affidavit or affidavits in support thereof and a
memorandum of points and authorities, issue a temporary restraining order or
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other appropriate order restraining the licensee from engaging in the business
or profession for which the person is licensed or from any part thereof, in
accordance with the provisions of this section.
(a) If the affidavits in support of the petition show that the licensee has
engaged or is about to engage in acts or omissions const~ituting a violation of
a chapter of this code and if the court is satisfied that permitting the
licensee to continue to engage in the business or profession for which the
license was issued will endanger the public health, safety, or welfare, the
court may issue an order temporarily restraining the licensee from engaging in
the profession for which he is licensed.
(b) Such order may not be issued without notice to the licensee unless it
appears from facts shown by the affidavits that serious injury would result to
the public before the matter can be heard on notice.
(c) Except as otherwise specifically provided by this section, proceedings
under this section shall be governed by Chapter 3 (commencing with Section 525)
of Title 7 of Part 2 of the Code of Civil Procedure.
(d) When a restraining order is issued pursuant to this section, or within
a time to be allowed by the superior court, but in any case not more than 30
days after the restraining order is issued, an accusation shall be filed with
the board pursuant to Section 11503 of the Government Code. The accusation shall
be served upon the licensee as provided by Section 11505 of the Government Code.
The licensee shall have all of the rights and privileges available as specified
in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code; however, if the licensee requests a hearing on the
accusation, the board must provide the licensee with a hearing within 30 days
of the request and a decision within 15 days of the date of the conclusion of
the hearing, or the court may nullify the restraining order previously issued.
Any restraining order issued pursuant to this section shall be dissolved by
operation of law at such time the board's decision is subject to judicial review
pursuant to Section 1094.5 of the Code of Civil Procedure.
HISTORY:
Added by Stats. 1977, Ch. 443; and amended by Stats. 1982, Ch. 517.

assessing a fine, the board, bureau, or commission shall give due consideration
to the appropriateness of the amount of the fine with respect to such factors
as the gravity of the violation, the good faith of the licensee, and the history
of previous violations.
(4) A citation or fine assessment issued pursuant to a citation shall
inform the licensee that if he or she desires a hearing to contest the finding
of a violation, that hearing shall be requested by written notice to the board,
bureau, or commission within 30 days of the date of issuance of the citation or
assessment. If a hearing is not requested pursuant to this section, payment of
any fine shall not constitute an admission of the violation charged. Hearings
shall be held pursuant to Chapter 5 (commencing with section 11500) of Part 1
of Division 3 of Title 2 of the Government Code.
(5) Failure of a licensee to pay a fine within 30 days of the date of
assessment, unless the citation is being appealed, may result in disciplinary
action being taken by the board, bureau, or commission. Where a citation is not
contested and a fine is not paid, the full amount of the assessed fine shall be
added to the fee for renewal of the license. A license shall not be renewed
without payment of the renewal fee and fine.
(c) The system may contain the following provisions:
(1) A citation may be issued without the assessment of an administrative
fine.
(2) Assessment of administrative fines may be limited to only particular
violations of the applicable licensing act.
(d) Notwithstanding any other provision of law, where a fine is paid to
satisfy an assessment based on the finding of a violation, payment of the fine
shall be represented as satisfactory resolution of the matter for purposes of
public disclosure.
(e) This section does not apply to any board, bureau, or commission within
the department with existing authority to establish, by regulation, a system for
the issuance, to a licensee, of a citation which may include an order of
abatement or an order to pay an administrative fine, even if the system of
citation does not affect or apply to all activities engaged in by a licensee.
Nothing in this section expands or limits that authority.
(f) Administrative fines collected pursuant to this section shall be
deposited in the special fund of the particular board, bureau, or commission.

System for Issuance of Citations to Licensees
sec. 125.9.
(a) Except with respect to persons regulated under Chapter 8
(commencing with section 6850), Chapter 11 (commencing with Section 7500),
Chapter 11.5 (commencing with Section 7512), and Chapter 11.6 (commencing with
Section 7590) of Division 3, or a person holding a license specified in
paragraph (1), (6), or (7) of subdivision (b) of Section 9941, any board,
bureau, or commission within the department may establish, by regulation, a
system for the issuance to a licensee of a citation which may contain an order
of abatement or an order to pay an administrative fine assessed by the board,
bureau, or commission where the licensee is in violation of the applicable
licensing act or any regulation adopted pursuant thereto.
(b) The system shall contain the following provisions:
(1) Citations shall be in writing and shall describe with particularity the
nature of the violation, including specific reference to the provision of law
determined to have been violated.
(2) Where appropriate, the citation shall contain an order of abatement
fixing a reasonable time for abatement of the violation.
(3) In no event shall the administrative fine assessed by the board,
bureau, or commission exceed two thousand five hundred dollars ($ 2,500) for
each inspection or each investigation made with respect to the violation. In

HISTORY:
Added by Stats. 1986, Ch. 1379; amended by Stats. 1987, Ch. 1088; and by Stats. 1991, Ch.
521.

Evidentiary Effect of Certificate of Records Officer
sec. 162. The certificate of the officer in charge of the records of any board
in the department that any person was or was not on a specified date, or during
a specified period of time, licensed, certified or registered under the
provisions of law administered by the board, or that the license, certificate
or registration of any person was revoked or under suspension, shall be admitted
in any court as prima facie evidence of the facts therein recited.
HISTORY:
Added by Stats. 1949, Ch. 355.

Grounds for Denial, Suspension or Revocation
sec. 475. (a) Notwithstanding any other provisions of this code, the provisions
of this division shall govern the denial of licenses on the grounds of:
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(1) Knowingly making a false statement of material fact, or knowingly
omitting to state a material fact, in an application for a license.
(2) conviction of a crime.
(3) Commission of any act involving dishonesty, fraud or deceit with the
intent to substantially benefit himself or another, or substantially injure
another.
(4) commission of any act which, if done by a licentiate of the business
or profession in question, would be grounds for suspension or revocation of
license.
(b) Notwithstanding any other provisions of this code, the provisions of
this division shall govern the suspension and revocation of licenses on grounds
specified in paragraphs (1) and (2) of subdivision (a) .
(c) A license shall not be denied, suspended, or revoked on the grounds of
a lack of good moral character or any similar ground relating to an applicant's
character, reputation, personality, or habits.

The board may deny a license pursuant to this subdivision only if the crime
or act is substantially related to the qualifications, functions or duties of
the business or profession for which application is made.
(b) Notwithstanding any other provision of this code, no person shall be
denied a license solely on the basis that he has been convicted of a felony if
he has obtained a certificate of rehabilitation under Section 4852.01 and
following of the Penal Code or that he has been convicted of a misdemeanor if
he has met all applicable requirements of the criteria of rehabilitation
developed by the board to evaluate the rehabilitation of a person when
considering the denial of a license under subdivision (a) of Section 482.
(c) A board may deny a license regulated by this code on the ground that
the applicant knowingly made a false statement of fact required to be revealed
in the application for such license.

HISTORY:
Added by State. 1972, Ch. 903; amended by state. 1974, Ch. 1321; and by State. 1992, Ch.
1289.

Exemptions
Sec. 476.
Nothing in this division shall apply to the licensure or
registration of persons pursuant to Chapter 4 (commencing with Section 6000) of
Division 3, or pursuant to Division 9 (commencing with Section 23000) or
pursuant to Chapter 5 (commencing with Section 19800) of Division 8.
HISTORY:
Added by State. 1972, Ch. 903; and amended by State. 1983, Ch. 721.

Usage of "Board" and "License"
Sec. 477.
As used in this division:
(a) "Board" includes "bureau," "commission," "committee," "department,"
"division," "examining committee," "program," and "agency."
(b) "License" includes certificate, registration or other means to engage
in a business or profession regulated by this code.
HISTORY:
Added by State. 1972, Ch. 903; amended by State. 1974, Ch. 1321; by state. 1983, ch. 9;
and by State. 1991, Ch. 654.

Denial of License
Sec. 480.
(a) A board may deny a license regulated by this code on the
grounds that the applicant has one of the following:
(1) Been convicted of a crime. A conviction within the meaning of this
section means a plea or verdict of guilty or a conviction following a plea of
nolo contendere. Any action which a board is permitted to take following the
establishment of a conviction may be taken when the time for appeal has elapsed,
or the judgment of conviction has been affirmed on appeal, or when an order
granting probation is made suspending the imposition of sentence, irrespective
of a subsequent order under the provisions of Section 1203.4 of the Penal Code.
(2) Done any act involving dishonesty, fraud or deceit with the intent to
substantially benefit himself or another, or substantially injure another; or
(3) Done any act which if done by a licentiate of the business or
profession in question, would be grounds for suspension or revocation of
license.

HISTORY:
Added by State. 1974, Ch. 1321; amended by State. 1976, Ch. 947; and by State. 1979, Ch.
876.

Substantial Relation of Crime or Act
sec. 481.
Each board under the provisions of this code shall develop
criteria to aid it, when considering the denial, suspension or revocation of a
license, to determine whether a crime or act is substantially related to the
qualifications, functions, or duties of the business or profession it regulates.
HISTORY:
Added by State. 1974, Ch. 1321.

Rehabilitation Criteria
sec. 482.
Each board under the provisions of this code shall develop
criteria to evaluate the rehabilitation of a person when:
(a) Considering the denial of a license by the board under Section 480; or
(b) Considering suspension or revocation of a license under Section 490.
Each board shall take into account all competent evidence of rehabilitation
furnished by the applicant or licensee.
HISTORY:
Added by State. 1972, Ch. 903; and amended by State. 1974, Ch. 1321.

Attestation to Good Moral Character of Applicant
Sec. 484.
No person applying for licensure under this code shall be
required to submit to any licensing board any attestation by other persons to
his good moral character.
HISTORY:
Added by State. 1972, Ch. 903; and amended by State. 1974, Ch. 1321.

Procedure Upon Denial
Sec. 485.
Upon denial of an application for a license, under this chapter
the board shall:
(a) File and serve a statement of issues in accordance with Chapter 5
(commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code; or, in the alternative,
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(b) Notify the applicant that the application is denied, stating (1) the
reason for the denial, and (2) that the applicant has the right to a hearing
under Chapter 5 (commencing with Section 11500} of Part 1 of Division 3 of Title
2 of the Government Code if written request for hearing is made within 60 days
after service of the notice of denial. Unless written request for hearing is
made within the 60-day period, the applicant's right to a hearing is deemed
waived.
Service of the notice of denial may be made in the manner authorized for
service of summons in civil actions, or by registered mail addressed to the
applicant at the latest address filed by the applicant in writing with the board
in his application or otherwise. Service by mail is complete on the date of
mailing.

2 of the Government Code, such agency has denied an application from the same
applicant upon the same ground.

HISTORY:
Added by State. 1972, Ch. 903.

Contents of Decision or Notice
Sec. 486.
Where the board has denied an application for a license under
this chapter it shall, in its decision, or in its notice under subdivision (b)
of Section 485, inform the applicant of the following:
(a) The earliest date on which the applicant may reapply for a license.
(b) That all competent evidence of rehabilitation presented will be
considered upon a reapplication.
Along with the decision, or the notice under subdivision (b) of Section
485, the board shall serve a copy of the criteria relating to rehabilitation
formulated under Section 482.
HISTORY:
Added by State. 1972, Ch. 903; and amended by State. 1974, Ch. 1321.

Hearing; Time
Sec. 487.
If a hearing is requested by the applicant, the board shall
conduct such hearing within 90 days from the date the hearing is requested
unless the applicant shall request or agree in writing to a postponement or
continuance of the hearing. Notwithstanding the above,
the Office of
Administrative Hearings may order, or on a showing of good cause, grant a
request for, up to 45 additional days within which to conduct a hearing, except
in cases involving alleged examination or licensing fraud, in which cases the
period may be up to 180 days. In no case shall more than two such orders be made
or requests be granted.
HISTORY:
Added by State. 1972, Ch. 903; amended by state. 1974, Ch. 1321; and by State. 1986, Ch.
220.

Denial of License for Lack of Good Character
Sec. 489.
Any agency in the department which is authorized by law to deny
an application for a license upon the grounds specified in Section 480, may
without a hearing deny an application upon such a ground, if within one year
previously, and after proceedings conducted in accordance with the provisions
of Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title

HISTORY:
Added by State. 1955, Ch. 1151; amended by State. 1978, Ch. 1161; and by State. 1989, Ch.
1104.

Grounds for Suspension or Revocation
sec. 490.
A board may suspend or revoke a license on the ground that the
licensee has been convicted of a crime, if the crime is substantially related
to the qualifications, functions, or duties of the business or profession for
which the license was issued. A conviction within the meaning of this section
means a plea or verdict of guilty or a conviction following a plea of nolo
contendere. Any action which a board is permitted to take following the
establishment of a conviction may be taken when the time for appeal has elapsed,
or the judgment of conviction has been affirmed on appeal, or when an order
granting probation is made suspending the imposition of sentence, irrespective
of a subsequent order under the provisions of Section 1203.4 of the Penal Code.
HISTORY:
Added by State. 1974, Ch. 1321; amended by state. 1979, Ch. 876; by State. 1980, Ch. 548;
and by State. 1992, Ch. 1289.

Procedure Upon Suspension or Revocation
Sec. 491.
Upon suspension or revocation of a license by a board on one or
more of the grounds specified in Section 490, the board shall:
(a) Send a copy of the provisions of Section 11522 of the Government Code
to the ex-licensee.
(b) Send a copy of the criteria relating to rehabilitation formulated under
Section 482 to the ex-licensee.
HISTORY:
Added by State. 1972, Ch. 903; amended by State. 1974, Ch. 1321; and by State. 1975, Ch.
678.

Evidentiary Effect of Record of Conviction of Crime Involving Moral Turpitude
Sec. 493.
Notwithstanding any other provision of law, in a proceeding
conducted by a board within the department pursuant to law to deny an
application for a license or to suspend or revoke a license or otherwise take
disciplinary action against a person who holds a license, upon the ground that
the applicant or the licensee has been convicted of a crime substantially
related to the qualifications, functions, and duties of the licensee in
question, the record of conviction of the crime shall be conclusive evidence of
the fact that the conviction occurred, but only of that fact, and the board may
inquire into the circumstances surrounding the commission of the crime in order
to fix the degree of discipline or to determine if the conviction is
substantially related to the qualifications, functions, and duties of the
licensee in question.
As used in this section, "license" includes "certificate," "permit,"
"authority," and "registration."
HISTORY:
Renumbered and amended by State. 1989, Ch. 1104.
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Interim Suspension or Restriction Order
Sec. 494.
(a) A board or an administrative law judge sitting alone, as
provided in subdivision (h), may, upon petition, issue an interim order
suspending any licentiate or imposing license restrictions, including, but not
limited to, mandatory biological fluid testing, supervision, or remedial
training. The petition shall include affidavits that demonstrate to the
satisfaction of the board both of the following:
(1) The licentiate has engaged in acts or omissions constituting a
violation of a provision of this code or has been convicted of a crime
substantially related to licensed activity.
(2) Permitting the licentiate to continue to engage in the licensed
activity, or permitting the licentiate to continue in the licensed activity
without restrictions, would endanger the public health, safety, or welfare.
(b) No interim order provided for in this section shall be issued without
notice to the licentiate unless it appears from the petition and supporting
documents that serious injury would result to the public before the matter could
be heard on notice.
(c) Except as provided in subdivision (b), the licentiate shall be given
at least 15 days' notice of the hearing on the petition for an interim order.
The notice shall include documents submitted to the board in support of the
petition. If the order was initially issued without notice as provided in
subdivision (b), the licentiate shall be entitled to a hearing on the petition
within 20 days of the issuance of the interim order without notice. The
licentiate shall be given notice of the hearing within two days after issuance
of the initial interim order, and shall receive all documents in support of the
petition. The failure of the board to provide a hearing within 20 days following
the issuance of the interim order without notice, unless the licentiate waives
his or her right to the hearing, shall result in the dissolution of the interim
order by operation of law.
(d) At the hearing on the petition for an interim order, the licentiate
may:
(1) Be represented by counsel.
(2) Have a record made of the proceedings, copies of which shall be
available to the licentiate upon payment of costs computed in accordance with
the provisions for transcript costs for judicial review contained in Section
11523 of the Government Code.
(3) Present affidavits and other documentary evidence.
(4) Present oral argument.
(e) The board, or an administrative law judge sitting alone as provided in
subdivision (h), shall issue a decision on the petition for interim order within
five business days following submission of the matter. The standard of proof
required to obtain an interim order pursuant to this section shall be a
preponderance of the evidence standard. If the interim order was previously
issued without notice, the board shall determine whether the order shall remain
in effect, be dissolved, or modified.
(f) The board shall file an accusation within 15 days of the issuance of
an interim order. In the case of an interim order issued without notice, the
time shall run from the date of the order issued after the noticed hearing. If
the licentiate files a Notice of Defense, the hearing shall be held within 30
days of the agency's receipt of the Notice of Defense. A decision shall be
rendered on the accusation no later than 30 days after submission of the matter.
Failure to comply with any of the requirements in this subdivision shall
dissolve the interim order by operation of law.
(g) Interim orders shall be subject to judicial review pursuant to Section
1094.5 of the Code of Civil Procedure and shall be heard only in the superior
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. The review of an interim order shall be limited to a determination of
the board abused its discretion in the issuance of the interim order.
Abuse of discretion is established if the respondent board has not proceeded in
manner required by law, or if the court determines that the interim order
not supported by substantial evidence in light of the whole record.
(h) The board may, in its sole discretion, delegate the hearing on any
petition for an interim order to an administrative law judge in the Office of
Administrative Hearings. If the board hears the noticed petition itself, an
administrative law judge shall preside at the hearing, rule on the admission and
exclusion of evidence, and advise the board on matters of law. The board shall
exercise all other powers relating to the conduct of the hearing but may
delegate any or all of them to the administrative law judge. When the petition
has been delegated to an administrative law judge, he or she shall sit alone and
exercise all of the powers of the board relating to the conduct of the hearing.
decision issued by an administrative law judge sitting alone shall be final
when it is filed with the board. If the administrative law judge issues an
interim order without notice, he or she shall preside at the noticed hearing,
unless unavailable, in which case another administrative law judge may hear the
matter. The decision of the administrative law judge sitting alone on the
petition for an interim order is final, subject only to judicial review in
accordance with subdivision (g).
(i) Failure to comply with an interim order issued pursuant to subdivision
(a) or (b) shall constitute a separate cause for disciplinary action against any
licentiate, and may be heard at, and as a part of, the noticed hearing provided
for in subdivision (f). Allegations of noncompliance with the interim order may
be filed at any time prior to the rendering of a decision on the accusation.
Violation of the interim order is established upon proof that the licentiate was
on notice of the interim order and its terms, and that the order was in effect
at the time of the violation. The finding of a violation of an interim order
made at the hearing on the accusation shall be reviewed as a part of any review
of a final decision of the agency.
If the interim order issued by the agency provides for anything less than
a complete suspension of the licentiate from his or her business or profession,
and the licentiate violates the interim order prior to the hearing on the
accusation provided for in subdivision (f), the agency may, upon notice to the
licentiate and proof of violation, modify or expand the interim order.
( j) A plea or verdict of guilty or a conviction after a plea of nolo
contendere is deemed to be a conviction within the meaning of this section. A
certified record of the conviction shall be conclusive evidence of the fact that
the conviction occurred. A board may take action under this section
notwithstanding the fact that an appeal of the conviction may be taken.
(k) The interim orders provided for by this section shall be in addition
to, and not a limitation on, the authority to seek injunctive relief provided
in any other provision of law.
(1 ) In the case of a board, a petition for an interim order may be filed
by the executive officer. In the case of a bureau or program, a petition may be
filed by the chief or program administrator, as the case may be.
(m) "Board," as used in this section, shall include an allied health agency
within the jurisdiction of the Medical Board of California. Board shall also
include the Osteopathic Medical Board of California and the State Board of
Chiropractic Examiners. The provisions of this section shall not be applicable
to the Medical Board of California, the Board of Podiatric Medicine, or the
State Athletic Commission.
HISTORY:
Added by Stats. 1993, Ch. 840.
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Public Reproval of Licentiate or Certificate Holder
Sec. 495.
Notwithstanding any other provision of law, any entity authorized
to issue a license or certificate pursuant to this code may publicly reprove a
licentiate or certificate holder thereof, for any act which would constitute
grounds to suspend or revoke a license or certificate. Any proceedings for
public reproval, public reproval and suspension, or public reproval and
revocation shall be conducted in accordance with chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.
HISTORY:
Added by State. 1977, Ch. 886.

Grounds for Denial, Suspension, or Revocation of License
Sec. 4 9 6.
A board may deny, suspend, revoke, or otherwise restrict a
license on the ground that an applicant or licensee has violated section 123
pertaining to subversion of licensing examinations.
HISTORY:
Added by State. 1989, Ch. 1022.

Fraud, Deceit or Misrepresentation
Sec. 498.
A board may revoke, suspend, or otherwise restrict a license on
the ground that the licensee secured the license by fraud, deceit, or knowing
misrepresentation of a material fact or by knowingly omitting to state a
material fact.
HISTORY:
Added by state. 1992, Ch. 1289.

Action Against License Based on Licentiate's Actions Regarding Application of Another
Sec. 499.
A board may revoke, suspend, or otherwise restrict a license on
the ground that the licensee, in support of another person's application for
license, knowingly made a false statement of a material fact or knowingly
omitted to state a material fact to the board regarding the application.
HISTORY:
Added by State. 1992, Ch. 1289.

CODE OF CIVIL PROCEDURE

Inquiry into Validity of Administrative Order or Decision
Sec. 1094.5.
(a) Where the writ is issued for the purpose of inquiring into
the validity of any final administrative order or decision made as the result
of a proceeding in which by law a hearing is required to be given, evidence is
required to be taken, and discretion in the determination of facts is vested in
the inferior tribunal, corporation, board, or officer, the case shall be heard
by the court sitting without a jury. All or part of the record of the
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proceedings before the inferior tribunal, corporation, board, or officer may be
filed with the petition, may be filed with respondent's points and authorities,
or may be ordered to be filed by the court. Except when otherwise prescribed by
statute, the cost of preparing the record shall be borne by the petitioner.
Where the petitioner has proceeded pursuant to Section 68511.3 of the Government
code and the Rules of Court implementing that section and where the transcript
necessary to a proper review of the administrative proceedings, the cost of
preparing the transcript shall be borne by the respondent. Where the party
seeking the writ has proceeded pursuant to Section 1088.5, the administrative
record shall be filed as expeditiously as possible, and may be filed with the
petition, or by the respondent after payment of the costs by the petitioner,
where required, or as otherwise directed by the court. If the expense of
preparing all or any part of the record has been borne by the prevailing party,
the expense shall be taxable as costs.
(b) The inquiry in such a case shall extend to the questions whether the
respondent has proceeded without, or in excess of jurisdiction; whether there
was a fair trial; and whether there was any prejudicial abuse of discretion.
Abuse of discretion is established if the respondent has not proceeded in the
manner required by law, the order or decision is not supported by the findings,
or the findings are not supported by the evidence.
(c) Where it is claimed that the findings are not supported by the
evidence, in cases in which the court is authorized by law to exercise its
independent judgment on the evidence, abuse of discretion is established if the
court determines that the findings are not supported by the weight of the
evidence. In all other cases, abuse of discretion is established if the court
determines that the findings are not supported by substantial evidence in the
light of the whole record.
(d) Notwithstanding subdivision (c), in cases arising from private hospital
boards or boards of directors of districts organized pursuant to The Local
Hospital District Law, Division 23 (commencing with Section 32000) of the Health
and Safety Code or governing bodies of municipal hospitals formed pursuant to
Article 7 (commencing with Section 37600) or Article 8 (commencing with Section
37650) of Chapter 5 of Division 3 of Title 4 of the Government Code, abuse of
discretion is established if the court determines that the findings are not
supported by substantial evidence in the light of the whole record. However, in
all cases in which the petition alleges discriminatory actions prohibited by
Section 1316 of the Health and Safety Code, and the plaintiff makes a
preliminary showing of substantial evidence in support of that allegation, the
court shall exercise its independent judgment on the evidence and abuse of
discretion shall be established if the court determines that the findings are
not supported by the weight of the evidence.
(e) Where the court finds that there is relevant evidence which, in the
exercise of reasonable diligence, could not have been produced or which was
improperly excluded at the hearing before respondent, it may enter judgment as
provided in subdivision (f) remanding the case to be reconsidered in the light
of that evidence; or, in cases in which the court is authorized by law to
exercise its independent judgment on the evidence, the court may admit the
evidence at the hearing on the writ without remanding the case.
(f) The court shall enter judgment either commanding respondent to set
aside the order or decision, or denying the writ. Where the judgment commands
that the order or decision be set aside, it may order the reconsideration of the
case in the light of the court's opinion and judgment and may order respondent
to take such further action as is specially enjoined upon it by law, but the
judgment shall not limit or control in any way the discretion legally vested in
the respondent.
(g) Except as provided in subdivision (h), the court in which proceedings
under this section are instituted may stay the operation of the administrative
order or decision pending the judgment of the court, or until the filing of a
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-42notice of appeal from the judgment or until the
of the time for
filing the notice, whichever occurs first. However
no such stay shall be
imposed or continued if the court is satisfied that
is against the public
interest; provided that the application for the stay shall be accompanied by
proof of service of a copy of the application on the respondent. Service shall
be made in the manner provided by Title 5 (commencing with Section 405) of Part
2 or Chapter 5 (commencing with Section 1010) of Title 14 of Part 2. If an
appeal is taken from a denial of the writ the order or decision of the agency
shall not be stayed except upon the order of the court to which the appeal is
taken. However, in cases where a stay is in effect at the time of filing the
notice of appeal, the stay shall be continued by operation of law for a period
of 20 days from the filing of the notice. If an appeal is taken from the
granting of the writ, the order or decision of the agency is stayed pending the
determination of the appeal unless the court to which the appeal is taken shall
otherwise order. Where any final administrative order or decision is the subject
of proceedings under this section, if the petition shall have been filed while
the penalty imposed is in full force and effect, the determination shall not be
considered to have become moot in cases where the penalty imposed by the
administrative agency has been completed or complied with during the pendency
of the proceedings.
(h) (1) The court in which proceedings under this section are instituted may
stay the operation of the administrative order or decision of any licensed
hospital or any state agency made after a hearing required by statute to be
conducted under the provisions of the Administrative Procedure Act, as set forth
in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title
2 of the Government Code, conducted by the agency itself or an administrative
law judge on the staff of the Office of Administrative Hearings pending the
judgment of the court, or until the filing of a notice of appeal from the
judgment or until the expiration of the time for filing the notice, whichever
occurs first. However, the stay shall not be imposed or continued unless the
court is satisfied that the public interest will not suffer and that the
licensed hospital or agency is unlikely to prevail ultimately on the merits; and
provided further that the application for the stay shall be accompanied by proof
of service of a copy of the application on the respondent. Service shall be made
in the manner provided by Title 5 (commencing with Section 405) of Part 2 or
Chapter 5 (commencing with Section 1010) of Title 14 of Part 2.
(2) The standard set forth in this subdivision for obtaining a stay shall
apply to any administrative order or decision of an agency which issues licenses
pursuant to Division 2 (commencing with Section 500) of the Business and
Professions Code or pursuant to the Osteopathic Initiative Act or the
Chiropractic Initiative Act. With respect to orders or decisions of other state
agencies, the standard in this subdivision shall apply only when the agency has
adopted the proposed decision of the administrative law judge in its entirety
or has adopted the proposed decision but reduced the proposed penalty pursuant
to subdivision (b) of Section 11517 of the Government Code; otherwise the
standard in subdivision (g) shall apply.
(3) If an appeal is taken from a denial of the writ, the order or decision
of the hospital or agency shall not be stayed except upon the order of the court
to which the appeal is taken. However, in cases where a stay is in effect at the
time of filing the notice of appeal, the stay shall be continued by operation
of law for a period of 20 days from the filing of the notice. If an appeal is
taken from the granting of the writ, the order or decision of the hospital or
agency is stayed pending the determination of the appeal unless the court to
which the appeal is taken shall otherwise order. Where any final administrative
order or decision is the subject of proceedings under this section, if the
petition shall have been filed while the penalty imposed is in full force and
effect, the determination shall not be considered to have become moot in cases
where the penalty imposed by the administrative agency has been completed or

with during the pendency of the proceedings.
(i) Any administrative record received for filing by the clerk of the court
be disposed of as provided in Sections 1952, 1952.2, and 1952.3.
Added by State. 1945, Ch. 868; amended by State. 1949, Ch. 358; by State. 1974, Ch. 668;
State. 1975 (2nd Ex. Sees.), Ch. 1; by State. 1978, Ch. 1348; by State. 1979, Ch. 199; by
1982, ch. 193; by State. 1982, Ch. 812; by State. 1985, Ch. 324; by State. 1991, Ch.
and by State 1992, Ch. 72.

Issuance; Affidavit
1985.
(a) The process by which the attendance of a witness is required
the subpoena. It is a writ or order directed to a person and requiring the
s attendance at a particular time and place to testify as a witness. It
also require a witness to bring any books, documents, or other things under
witness's control which the witness is bound by law to produce in evidenpe.
When a county recorder is using the microfilm system for recording, and a
witness is subpoenaed to present a record, the witness shall be deemed to have
complied with the subpoena if the witness produces a certified copy thereof.
(b) A copy of an affidavit shall be served with a subpoena duces tecum
issued before trial, showing good cause for the production of the matters and
things described in the subpoena, specifying the exact matters or things desired
be produced, setting forth in full detail the materiality thereof to the
issues involved in the case, and stating that the witness has the desired
matters or things in his or her possession or under his or her control.
(c) The clerk, or a judge, shall issue a subpoena or subpoena duces tecum
signed and sealed but otherwise in blank to a party requesting it, who shall
fill it in before service. An attorney at law who is the attorney of record in
an action or proceeding, may sign and issue a subpoena to require attendance
before the court in which the action or proceeding is pending or at the trial
of an issue therein, or upon the taking of a deposition in an action or
proceeding pending therein; the subpoena in such a case need not be sealed. An
attorney at law who is the attorney of record in an action or proceeding, may
sign and issue a subpoena duces tecum to require production of the matters or
things described in the subpoena.
HISTORY:
Enacted 1872; amended by State. 1933, Ch. 567; by State. 1961, Ch. 496; by state. 1967,
Ch. 431; by State. 1968, Ch. 95; by State. 1979, Ch. 458; by state. 1982, Ch •. 452; by State.
1986, Ch. 603; and by State. 1990, Ch. 511.

Agreement to Appear at Time not Specified in Subpoena
sec. 1985.1.
Any person who is subpoenaed to appear at a session of court, or
at the trial of an issue therein, may, in lieu of appearance at the time
specified in the subpoena, agree with the party at whose request the subpoena
was issued to appear at another time or upon such notice as may be agreed upon.
Any failure to appear pursuant to such agreement may be punished as a contempt
by the court issuing the subpoena. The facts establishing or disproving such
agreement and the failure to appear may be proved by an affidavit of any person
having personal knowledge of the facts.
HISTORY:
Added by state. 1969, Ch. 140.
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Subpoena Requiring Attendance

Notice

Sec. 1985.2.
Any subpoena which requires the attendance of a witness at any
civil trial shall contain the following notice in a type face designed to call
attention to the notice:
Contact the attorney
date on which
are
the time or
for you to appear,
presence in court is
HISTORY:
Added by Stats. 1978, Ch. 431.

Subpoena for Production of Personal Records
Sec. 1985.3.
(a) For purposes of this section, the following definitions
apply:
(1) "Personal records" means the original or any copy of books, documents,
or other writings pertaining to a consumer and which are maintained by any
"witness" which is a physician, chiropractor, veterinarian, veterinary hospital,
veterinary clinic, pharmacist, pharmacy, hospital, state or national bank, state
or federal association (as defined in Section 5102 of the Financial Code), state
or federal credit union, trust company, anyone authorized by this state to make
or arrange loans that are secured by real property, security brokerage firm,
insurance company, title insurance company, underwritten title company, escrow
agent licensed pursuant to Division 6 (commencing with Section 17000) of the
Financial Code or exempt from licensure pursuant to Section 17006 of the
Financial Code, attorney, accountant, institution of the Farm Credit System, as
specified in Section 2002 of Title 12 of the United States Code, or telephone
corporation which is a public utility, as defined in Section 216 of the Public
Utilities Code, or psychotherapist, as defined in Section 1010 of the Evidence
Code, or a private or public preschool, elementary school, or secondary school.
(2) "Consumer" means any individual, partnership of five or fewer persons,
association, or trust which has transacted business with, or has used the
services of, the witness or for whom the witness has acted as agent or
fiduciary.
( 3) "Subpoenaing party" means the person or persons causing a subpoena
duces tecum to be issued or served in connection with any civil action or
proceeding pursuant to this code, but shall not include the state or local
agencies described in Section 7465 of the Government Code, or any entity
provided for under Article VI of the California Constitution in any proceeding
maintained before an adjudicative body of that entity pursuant to Chapter 4
(commencing with Section 6000) of Division 3 of the Business and Professions
Code.
(b) The date specified in a subpoena duces tecum for the production of
personal records shall not be less than 15 days from the date the subpoena is
issued. Prior to the date called for in the subpoena duces tecum for the
production of personal records, the subpoenaing party shall serve or cause to
be served on the consumer whose records are being sought a copy of the subpoena
duces tecum, of the affidavit supporting the issuance of the subpoena, and of
the notice described in subdivision (e). This service shall be made as follows:
(1) To the consumer personally, or at his or her last known address, or in
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3,
or, if he or she is a party, to his or her attorney of record. If the consumer
is a minor, service shall be made on the minor's parent, guardian, conservator,
or similar fiduciary, or if one of them cannot be located with reasonable
diligence, then service shall be made on any person having the care or control
of the minor or with whom the minor resides or by whom the minor is employed,
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(2) Not less than 10 days prior to the date for production specified in the
subpoena duces tecum, plus the additional time provided by Section 1013 if
service is by mail.
(3) At least five days prior to service upon the custodian of the records,
plus the additional time provided by Section 1013 if service is by mail.
(c) Prior to the production of the records, the subpoenaing party shall do
either of the following:
( 1) Serve or cause to be served upon the witness a proof of personal
service or of service by mail attesting to compliance with subdivision (b).
(2) Furnish the witness a written authorization to release the records
signed by the consumer or by his or her attorney of record. The witness may
presume that any attorney purporting to sign the authorization on behalf of the
consumer acted with the consent of the consumer.
(d) A subpoena duces tecum for the production of personal records shall be
served in sufficient time to allow the witness a reasonable time to locate and
produce the records or copies thereof.
Except as to records subpoenaed for a criminal proceeding or records
subpoenaed during trial, a subpoena duces tecum served upon a witness with
records in more than one location shall be served no less than 10 days prior to
the date specified for production, unless good cause is shown pursuant to
subdivision (h).
(e) Every copy of the subpoena duces tecum and affidavit served on a
consumer or his or her attorney in accordance with subdivision (b) shall be
accompanied by a notice, in a typeface designed to call attention to the notice,
indicating that (1) records about the consumer are being sought from the witness
named on the subpoena; (2) if the consumer objects to the witness furnishing the
records to the party seeking the records, the consumer must file papers with the
court prior to the date specified for production on the subpoena; and (3) if the
party who is seeking the records will not agree in writing to cancel or limit
the subpoena, an attorney should be consulted about the consumer's interest in
protecting his or her rights of privacy. If a notice of taking of deposition is
also served, that other notice may be set forth in a single document with the
notice required by this subdivision.
(f) A subpoena duces tecum for personal records maintained by a telephone
corporation which is a public utility, as defined in Section 216 of the Public
Utilities Code, shall not be valid or effective unless it includes a consent to
release, signed by the consumer whose records are requested, as required by
Section 2891 of the Public Utilities Code.
(g) Any consumer whose personal records are sought by a subpoena duces
tecum may, prior to the date for production, bring a motion under Section 1987.1
to quash or modify the subpoena duces tecum. Notice of the bringing of that
motion shall be given to the witness prior to production. No witness shall be
required to produce personal records after receipt of notice that such a motion
has been brought, except upon order of the court in which the action is pending
or by agreement of the parties, witnesses, and consumers affected.
(h) Upon good cause shown and provided that the rights of witnesses and
consumers are preserved, a subpoenaing party shall be entitled to obtain an
order shortening the time for service of a subpoena duces tecum or waiving the
requirements of subdivision (b) where due diligence by the subpoenaing party has
been shown.
(i) Nothing contained in this section shall be construed to apply to any
subpoena duces tecum which does not request the records of any particular
consumer or consumers and which requires a custodian of records to delete all
information which would in any way identify any consumer whose records are to
be produced.
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-46(j) This section shall not apply to proceedings conducted under Division
1 (commencing with Section 50), Division 4 (commencing with Section 3200),
Division 4.5 (commencing with Section 6100), or Division 4.7 (commencing with
Section 6200) of the Labor Code.
(k) Failure to comply with this section shall be sufficient basis for the
witness to refuse to produce the personal records sought by a subpoena duces
tecum.
HISTORY:
Added by State. 1980, Ch. 976; amended by State. 1981, Ch.
by State. 1981, Ch. 1014;
by State. 1982, Ch. 666; by State. 1984, Ch. 603; by State. 1985,
983; by State. 1986, Ch.
248; by State. 1986, Ch. 605; by State. 1986, Ch. 1209; by State. 1987, Ch. 20; by State. 1987,
Ch. 149; by State. 1987, Ch. 1080; by State. 1987, Ch. 1492; by State. 1988, Ch. 184; and by
State. 19.90, Ch. 1220.
See Sehlmeyer v. Dept. of General services (Stempf) 17 Cal.App. 4th 1072, 21 Cal. Rpt. 840
(1993)

Production of Consumer Records Maintained by State or Local Agency
Sec. 1985.4.
The procedures set forth in Section 1985.3 are applicable to a
subpoena duces tecum for records containing "personal information," as defined
in Section 1798.3 of the civil Code which are otherwise exempt from public
disclosure under Section 6254 of the Government Code which are maintained by a
state or local agency as defined in Section 6252 of the Government Code. For the
purposes of this section, "witness" means a state or local agency as defined in
Section 6252 of the Government Code and "consumer" means any employee of any
state or local agency as defined in Section 6252 of the Government Code, or any
other natural person. Nothing in this section shall pertain to personnel records
as defined in Section 832.8 of the Penal Code.
HISTORY:
Added by Stats. 1984, Ch. 437; and amended by Stats. 1988, Ch. 441.

Service of Subpoena, or of Written Notice
Sec. 1987.
{a) Except as provided in Sections 68097.1 to 68097.8, inclusive,
of the Government Code, the service of a subpoena is made by delivering a copy,
or a ticket containing its substance, to the witness personally, giving or
offering to the witness at the same time, if demanded by him or her, the fees
to which he or she is entitled for travel to and from the place designated, and
one day's attendance there. The service shall be made so as to allow the witness
a reasonable time for preparation and travel to the place of attendance. The
service may be made by any person. When service is to be made on a minor,
service shall be made on the minor's parent, guardian, conservator, or similar
fiduciary, or if one of them cannot be located with reasonable diligence, then
service shall be made on any person having the care or control of the minor or
with whom the minor resides or by whom the minor is employed, and on the minor
if the minor is 12 years of age or older.
(b) In the case of the production of a party to the record of any civil
action or proceeding or of a person for whose immediate benefit an action or
proceeding is prosecuted or defended or of anyone who is an officer, director,
or managing agent of any such party or person, the service of a subpoena upon
any such witness is not required if written notice requesting the witness to
attend before a court, or at a trial of an issue therein, with the time and
place thereof, is served upon the attorney of that party or person. The notice
shall be served at least 10 days before the time required for attendance unless
the court prescribes a shorter time. If entitled thereto, the witness, upon
demand, shall be paid witness fees and mileage before being required to testify.

of the notice shall have the same effect as service of a subpoena on
and the parties shall have such rights and the court may make such
nr~ers,
the imposition of sanctions, as in the case of a subpoena for
attendance before the court.
If the notice specified in subdivision (b) is served at least 20 days
time required for attendance, or within such shorter time as the
order. it may include a request that the party or person bring with
, documents or other things. The notice shall state the exact
desired and that the party or person has them in his or her
his or her control. Within five days thereafter, or such
period as the court may allow, the party or person of whom the request is
may serve written objections to the request or any part thereof, with a
statement of grounds. Thereafter, upon noticed motion of the requesting party,
accompanied by a showing of good cause and of materiality of the items to the
issues, the court may order production of items to which objection was made,
unless the objecting party or person establishes good cause for nonproduction
production under limitations or conditions. The procedure of this subdivision
alternative to the procedure provided by Sections 1985 and 1987.5 in the
cases herein provided for, and no subpoena duces tecum shall be required.
Subject to this subdivision, the notice herein provided shall have the same
effect as is provided in subdivision (b) as to a notice for attendance of that
or person.
witness

HISTORY:
Enacted 1872; amended by Stats. 1963, Ch. 1485; by Stats. 1968, Ch. 933; by Stats. 1969,
Ch. 311; by Stats. 1969, Ch. 1034; by stats. 1981, Ch. 184; by Stats. 1986, Ch. 605; and by
Stats. 1989, Ch. 1416.

Service

if Witness

Concealed

Sec. 1988.
If a witness is concealed in a building or vessel, so as to
prevent the service of a subpena upon him, any court or judge, or any officer
issuing the subpena, may, upon proof by affidavit of the concealment, and of the
materiality of the witness, make an order that the sheriff of the county serve
the subpena; and the sheriff must serve it accordingly, and for that purpose may
break into the building or vessel where the witness is concealed.
HISTORY:
Enacted 1872.

EDUCATION CODE

Grounds for Dismissal of Permanent Employee; Suspension of Permanent or Probationary
Employee for Unprofessional Conduct
Sec. 44932.
(a) No permanent employee shall be dismissed except for one or
more of the following causes:
(1) Immoral or unprofessional conduct.
(2) Commission, aiding, or advocating the commission of acts of criminal
syndicalism, as prohibited by Chapter 188, Statutes of 1919, or in any amendment
thereof.
(3) Dishonesty.
(4) Incompetency.
(5) Evident unfitness for service.
(6) Physical or mental condition unfitting him to instruct or associate
with children.
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(7) Persistent violation of or refusal to obey the school laws of the state
or reasonable regulations prescribed for the government of the public schools
by the State Board of Education or by the governing board of the school district
employing him.
(8) Conviction of a felony or of any crime involving moral turpitude.
(9) Violation of Section 51530 of this code or conduct specified in Section
1028 of the Government Code, added by Chapter 1418 of the Statutes of 1947.
(10) Violation of any provision in Sections 7001 to 7007, inclusive, of
this code.
(11) Knowing membership by the employee in the Communist Party.
(12) Alcoholism or other drug abuse which makes the employee unfit to
instruct or associate with children.
(b) The governing board of a school district may suspend without pay for
a specific period of time on grounds of unprofessional conduct a permanent
certificated employee or, in a school district with an average daily attendance
of less than 250 pupils, a probationary employee, pursuant to the procedures
specified in Sections 44933, 44934, 44935, 44936, 44937, 44943, and 44944. This
authorization shall not apply to any school district which has adopted a
collective bargaining agreement pursuant to subdivision (b) of Section 3543.2
of the Government Code.

This section shall also apply to the suspension of probationary employees
school district with an average daily attendance of less than 250 pupils
which has not adopted a collective bargaining agreement pursuant to subdivision
of Section 3542.2 of the Government Code.

HISTORY:

Added by Stats. 1976, Ch. 1010; amended by Stats. 1981, Ch. 100; and by Stats. 1983, Ch.

HISTORY:

Added by stats. 1976, ch. 1010; and amended by stats. 1983, Ch. 498.

of Fitness Report by Governing Board in Dismissal or Suspension Proceedings
sec. 44935.
No report on the fitness of a teacher in a dismissal or
suspension proceeding initiated pursuant to Section 44934 shall be received from
statewide professional organization by a governing board unless the teacher
shall have been given, prior to the preparation of the report in its final form,
the opportunity to submit in writing his or her comments on the report and
unless a copy of the report in final form is given to the teacher investigated
at least 10 days prior to its submission to the board.
such a report shall not be distributed other than to the governing board
and those persons participating in its preparation, unless the teacher does not
demand a hearing as provided by Section 44937.
HISTORY:

Added by Stats. 1976, ch. 1010; and amended by Stats. 1983, Ch. 498.

498.

Other Acts Constituting Unprofessional Conduct Warranting Dismissal or Suspension

Service of Notice and Attachments

sec. 44933.
A permanent employee may be dismissed or suspended on grounds of
unprofessional conduct consisting of acts or omissions other than those
specified in Section 44932, but any such charge shall specify instances of
behavior deemed to constitute unprofessional conduct. This section shall also
apply to the suspension of probationary employees in a school district with an
average daily attendance of less than 250 pupils.

sec. 44936.
The notice of dismissal or suspension in a proceeding initiated
pursuant to Section 44934 shall not be given between May 15th and September 15th
in any year. It shall be in writing and be served upon the employee personally
or by United States registered mail addressed to him at his last known address.
A copy of the charges filed, containing the information required by Section
11503 of the Government Code, together with a copy of the provisions of this
article, shall be attached to the notice.

HISTORY:

HISTORY:

Added by Stats. 1976, Ch. 1010; and amended by Stats. 1983, Ch. 498.

Added by Stats. 1976, Ch. 1010; and amended by Stats. 1983, Ch. 498.

Written Statement of Charges and Notice of Intent to Dismiss or Suspend Employee

Waiver of Hearing

Sec. 44934.
Upon the filing of written charges, duly signed and verified by
the person filing them, with the governing board of the school district, or upon
a written statement of charges formulated by the governing board, charging that
there exists cause, as specified in Section 44932 or 44933, for the dismissal
or suspension of a permanent employee of the district, the governing board may,
upon majority vote, except as provided in this article if it deems the action
necessary, give notice to the permanent employee of its intention to dismiss or
suspend him or her at the expiration of 30 days from the date of service of the
notice, unless the employee demands a hearing as provided in this article.
Suspension proceedings may be initiated pursuant to this section only if the
governing board has not adopted a collective bargaining agreement pursuant to
subdivision (b) of Section 3543.2 of the Government Code.
Any written statement of charges of unprofessional conduct or incompetency
shall specify instances of behavior and the acts or omissions constituting the
charge so that the teacher will be able to prepare his defense. It shall, where
applicable, state the statutes and rules which the teacher is alleged to have
violated, but it shall also set forth the facts relevant to each occasion of
alleged unprofessional conduct or incompetency.

sec. 44937.
In a dismissal or suspension proceeding initiated pursuant to
section 44934, if the employee does not demand a hearing by filing a written
request for hearing with the governing board, he or she may be dismissed or
suspended without pay for a specific period of time at the expiration of the 30day period.
HISTORY:

Added by Stats. 1976, Ch. 1010; and amended by Stats. 1983, Ch. 498.

Unprofessional Conduct or Incompetency; Notice of Charges
sec. 44938.
(a) The governing board of any school district shall not act upon
any charges of unprofessional conduct unless at least 45 calendar days prior to
the date of the filing, the board or its authorized representative has given the
employee against whom the charge is filed, written notice of the unprofessional
conduct, specifying the nature thereof with such specific instances of behavior
and with such particularity as to furnish the employee an opportunity to correct
his or her faults and overcome the grounds for such charge. The written notice
shall include the evaluation made pursuant to Article 11 (commencing with
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Section 44660) of Chapter 3 of this part, if applicable to the employee.
(b) The governing board of any school district shall not act upon any
charges of incompetency unless it acts in accordance with the provisions of
paragraph (1) or (2):
(1) At least 90 calendar days prior to the date of the filing, the board
or its authorized representative has given the employee against whom the charge
is filed, written notice of the incompetency, specifying the nature thereof with
such specific instances of behavior and with such particularity as to furnish
the employee an opportunity to correct his or her faults and overcome the
grounds for the charge. The written notice shall include the evaluation made
pursuant to Article 11 (commencing with Section 44660) of Chapter 3, if
applicable to the employee.
(2) The governing board may act during the time period composed of the last
one-fourth of the schooldays it has scheduled for purposes of computing
apportionments in any fiscal year if, prior to the beginning of that time
period, the board or its authorized representative has given the employee
against whom the charge is filed, written notice of the incompetency, specifying
the nature thereof with such specific instances of behavior and with such
particularity as to furnish the employee an opportunity to correct his or her
faults and overcome the grounds for the charge. The written notice shall include
the evaluation made pursuant to Article 11 (commencing with Section 44660) of
Chapter 3, if applicable to the employee.
(c) "Incompetency" as used in this section means, and refers only to, the
incompetency particularly specified as a cause for dismissal in Section 44932
and does not include any other cause for dismissal specified in Section 44932.
"Unprofessional conduct" as used in this section means, and refers to, the
unprofessional conduct particularly specified as a cause for dismissal or
suspension in Sections 44932 and 44933 and does not include any other cause for
dismissal specified in Section 44932.

governing board, as a guarantee that the employee will repay to the school
district the amount of salary so paid to him during the period of suspension in
case the decision of the Commission on Professional Competence is that he shall
be dismissed. If it is determined that the employee may not be dismissed, the
school board shall reimburse the employee for the cost of the bond.

HISTORY:
Added by Stats. 1976, Ch. 1010; and amended by Stats. 1983, ch. 498.

Immediate Suspension; Hearing Upon Certain Charges
Sec. 44939.
Upon the filing of written charges, duly signed and verified by
the person filing them with the governing board of a school district, or upon
a written statement of charges formulated by the governing board, charging a
permanent employee of the district with immoral conduct, conviction of a felony
or of any crime involving moral turpitude, with incompetency due to mental
disability, with willful refusal to perform regular assignments without
reasonable cause, as prescribed by reasonable rules and regulations of the
employing school district, with violation of Section 51530, with knowing
membership by the employee in the Communist Party or with violation of any
provision in Sections 7001 to 7007, inclusive, the governing board may, if it
deems such action necessary, immediately suspend the employee from his duties
and give notice to him of his suspension, and that 30 days after service of the
notice, he will be dismissed, unless he demands a hearing.
If the permanent employee is suspended upon charges of knowing membership
by the employee in the Communist Party or for any violation of Section 7001,
7002, 7003, 7006, 7007, or 51530, he may within 10 days after service upon him
of notice of such suspension file with the governing board a verified denial,
in writing, of the charges. In such event the permanent employee who demands a
hearing within the 30-day period shall continue to be paid his regular salary
during the period of suspension and until the entry of the decision of the
Commission on Professional Competence, if and during such time as he furnishes
to the school district a suitable bond, or other security acceptable to the

HISTORY:
Added by stats. 1976, ch. 1010.

Compulsory Leaves of Absence for Employees Charged with Specified Crimes
sec. 44940.
(a) For purposes of this section, "charged with a mandatory leave
of absence offense" is defined to mean charged by complaint, information, or
indictment filed in a court of competent jurisdiction with the commission of any
sex offense as defined in Section 44010, or with the commission of any offense
involving aiding or abetting the unlawful sale, use, or exchange to minors of
controlled substances listed in Schedule I, II, or III, as contained in Section
11054, 11055, and 11056 of the Health and Safety Code, with the exception of
marijuana, mescaline, peyote, or tetrahydrocannabinols.
(b) For purposes of this section, "charged with an optional leave of
absence offense" is defined to mean a charge by complaint, information, or
indictment filed in a court of competent jurisdiction with the commission of any
controlled substance offense as defined in Section 44011 or 87011, or a
violation or attempted violation of Section 187 of the Penal Code, or Sections
11357 to 11361, inclusive, 11363, or 11364 of the Health and Safety Code,
insofar as these sections relate to any controlled substances except marijuana,
mescaline, peyote, or tetrahydrocannabinols.
(c) For purposes of this section and Section 44940.5, the term "school
district" includes county offices of education.
(d) Whenever any certificated employee of a school district is charged with
a mandatory leave of absence offense, as defined in subdivision (a), the
governing board of the school district shall immediately place the employee upon
compulsory leave of absence for a period of time extending for not more than 10
days after the date of entry of the judgment in the proceedings. The employee's
teaching or service credential shall be automatically suspended for the same
period of time.
(e) Whenever any certificated employee of a school district is charged with
an optional leave of absence offense as defined in subdivision (b), the
governing board of the school district may immediately place the employee upon
compulsory leave in accordance with the procedure in this section and Section
44940.5. If any certificated employee is charged with an offense deemed to fall
into both the mandatory and the optional leave of absence categories, as defined
in subdivisions (a) and (b), that offense shall be treated as a mandatory leave
of absence offense for purposes of this section.
HISTORY:
Added by Stats. 1989, ch. 807.

Notice of Suspension and Intention to Dismiss; Service
sec. 44941.
The notice of suspension and intention to dismiss, shall be. in
writing and be served upon the employee personally or by United States
registered mail addressed to the employee at his last known address. A copy of
the charges filed, containing the information required by Section 11503 of the
Government Code, together with a copy of the provisions of this article, shall
be attached to the notice. If the employee does not demand a hearing within the
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30-day period, he may be dismissed upon the expiration of 30 days after service
of the notice.

suspension of any employee shall be made based on charges or evidence of any
nature relating to matters occurring more than four years prior to the filing
the notice.
(b) The hearing provided for in this section shall be conducted by a
commission on Professional Competence. One member of the commission shall be
selected by the employee, one member shall be selected by the governing board,
one member shall be an administrative law judge of the Office of
Administrative Hearings who shall be chairperson and a voting member of the
commission and shall be responsible for assuring that the legal rights of the
parties are protected at the hearing. If either the governing board or the
employee for any reason fails to select a commission member at least seven
calendar days prior to the date of the hearing, the failure shall constitute a
waiver of the right to selection, and the county board of education or its
specific designee shall immediately make the selection. When the county board
of education is also the governing board of the school district or has by
statute been granted the powers of a governing board, the selection shall be
made by the Superintendent of Public Instruction, who shall be reimbursed by the
school district for all costs incident to the selection.
The member selected by the governing board and the member selected by the
employee shall not be related to the employee and shall not be employees of the
district initiating the dismissal or suspension and shall hold a currently valid
credential and have at least five years' experience within the past 10 years in
the discipline of the employee.
(c) The decision of the Commission on Professional Competence shall be made
by a majority vote, and the commission shall prepare a written decision
containing findings of fact, determinations of issues, and a disposition which
shall be, solely:
(1) That the employee should be dismissed.
(2) That the employee should be suspended for a specific period of time
without pay.
(3) That the employee should not be dismissed or suspended.
The decision of the Commission on Professional Competence that the employee
should not be dismissed or suspended shall not be based on nonsubstantive
procedural errors committed by the school district or governing board unless the
errors are prejudicial errors.
The commission shall not have the power to dispose of the charge of
dismissal by imposing probation or other alternative sanctions. The imposition
of suspension pursuant to paragraph (2) shall be available only in a suspension
proceeding authorized pursuant to subdivision (b) of Section 44932 or Section
44933.
The decision of the Commission on Professional Competence shall be deemed
to be the final decision of the governing board.
The board may adopt from time to time such rules and procedures not
inconsistent with provisions of this section as may be necessary to effectuate
this section.
The governing board and the employee shall have the right to be represented
by counsel.
(d) (1) If the member selected by the governing board or the member selected
by the employee is employed by any school district in this state the member
shall, during any service on a Commission on Professional Competence, continue
to receive salary, fringe benefits, accumulated sick leave, and other leaves and
benefits from the district in which the member is employed, but shall receive
no additional compensation or honorariums for service on the commission.
(2) If service on a Commission on Professional Competence occurs during
summer recess or vacation periods, the member shall receive compensation
proportionate to that received during the current or immediately preceding

HISTORY:
Added by Stats. 1976, Ch. 1010.

Action of Governing Board after Demand for Hearing
Sec. 44943.
When any employee who has been served with notice pursuant to
Section 44934 of the governing board's intention to dismiss or suspend him or
her demands a hearing, the governing board shall have the option either (a) to
rescind its action, or (b) schedule a hearing on the matter.
HISTORY:
Added by Stats. 1976, Ch. 1010; and amended by Stats. 1983, Ch. 498.

Conduct of Hearing; Decision
Sec. 44944.
(a) In a dismissal or suspension proceeding initiated pursuant
to Section 44934, if a hearing is requested by the employee, the hearing shall
be commenced within 60 days from the date of the employee's demand for a
hearing.
The hearing shall be initiated, conducted, and a decision made in
accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division
3 of Title 2 of the Government Code. However, the hearing date shall be
established after consultation with the employee and the governing board, or
their representatives, and the Commission on Professional Competence shall have
all the power granted to an agency in that chapter, except that the right of
discovery of the parties shall not be limited to those matters set forth in
Section 11507.6 of the Government Code but shall include the rights and duties
of any party in a civil action brought in a superior court. Notwithstanding any
provision to the contrary, and except for the taking of oral depositions, no
discovery shall occur later than 30 calendar days after the employee is served
with a copy of the accusation pursuant to Section 11505 of the Government Code.
In all cases, discovery shall be completed prior to seven calendar days before
the date upon which the hearing commences. If any continuance is granted
pursuant to Section 11524 of the Government Code, the time limitation for
commencement of the hearing as provided in this subdivision shall be extended
for a period of time equal to such continuance. However, the extension shall not
include that period of time attributable to an unlawful refusal by either party
to allow the discovery provided for in this section.
If the right of discovery granted under the preceding paragraph is denied
by either the employee or the governing board, all the remedies in Section 2034
of the Code of Civil Procedure shall be available to the party seeking discovery
and the court of proper jurisdiction, to entertain his or her motion, shall be
the superior court of the county in which the hearing will be held.
The time periods in this section and of Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code and of Article
3 (commencing with Section 2016) of Chapter 3 of Title 3 of Part 4 of the Code
of Civil Procedure shall not be applied so as to deny discovery in a hearing
conducted pursuant to this section.
The superior court of the county in which the hearing will be held may,
upon motion of the party seeking discovery, suspend the hearing so as to comply
with the requirement of the preceding paragraph.
No witness shall be permitted to testify at the hearing except upon oath
or affirmation. No testimony shall be given or evidence introduced relating to
matters which occurred more than four years prior to the date of the filing of
the notice. Evidence of records regularly kept by the governing board concerning
the employee may be introduced, but no decision relating to the dismissal or
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contract period from the member s employing district, whichever amount is
greater.
(e) If the Commission on Professional Competence determines that the
employee should be dismissed or suspended, the governing board and the employee
shall share equally the expenses of the hearing, including the cost of the
administrative law judge. The state shall pay any costs incurred under
(2) of subdivision (d), the reasonable
administrative law judge, of the member
member selected by the employee, including,
obligations incurred for travel, meals, and lodging, and
substitute or substitutes, if any, for the member selected by the
board and the member selected by the employee. The Controller
claims submitted pursuant to this paragraph from the General Fund, and may
prescribe reasonable rules, regulations, and forms for the submission of the
claims. The employee and the governing board shall pay their own attorney fees.
If the Commission on Professional Competence determines that the employee
should not be dismissed or suspended, the governing board shall pay the expenses
of the hearing, including the cost of the administrative law judge, any costs
incurred under paragraph (2) of subdivision (d), the reasonable expenses, as
determined by the administrative law judge, of the member selected by the
governing board and the member selected by the employee, including, but not
limited to payments or obligations incurred for travel, meals, and lodging, the
cost of the substitute or substitutes, if any, for the member selected by the
governing board and the member selected by the employee, and reasonable attorney
fees incurred by the employee.
As used in this section, "reasonable expenses" shall not be deemed
"compensation" within the meaning of subdivision (d).
If either the governing board or the employee petitions a court of
competent jurisdiction for review of the decision of the commission, the payment
of expenses to members of the commission required by this subdivision shall not
be stayed.
In the event that the decision of the commission is finally reversed or
vacated by a court of competent jurisdiction, then either the state, having paid
the commission members' expenses, shall be entitled to reimbursement from the
governing board for those expenses, or the governing board, having paid the
expenses, shall be entitled to reimbursement from the state.
Additionally, either the employee, having paid a portion of the expenses
of the hearing, including the cost of the administrative law judge, shall be
entitled to reimbursement from the governing board for the expenses, or the
governing board, having paid its portion and the employee's portion of the
expenses of the hearing, including the cost of the administrative law judge,
shall be entitled to reimbursement from the employee for that portion of the
expenses.
(f) The hearing provided for in this section shall be conducted in a place
selected by agreement among the members of the commission. In the absence of
agreement, the place shall be selected by the administrative law judge.

3 of Title 2 of the Government Code. The court, on review, shall
its independent judgment on the evidence. The proceeding shall be set
for hearing at the earliest possible date and shall take precedence over all
other cases, except older matters of the same character and matters to which
special precedence is given by law.

HISTORY:
Added by Stats. 1976, Ch. 1010; amended by stats. 1978, Ch. 1172; by Stats. 1979, Ch. 666;
by Stats. 1980, Ch. 1186; by Stats. 1983, Ch. 498; and by Stats. 1985, Ch. 324.

Court's Review of Decision
Sec. 44945.

The decision of the Commission on Professional competence may,
on petition of either the governing board or the employee, be reviewed by a
court of competent jurisdiction in the same manner as a decision made by a
hearing officer under Chapter 5 (commencing with Section 11500) of Part 1 of

HISTORY:
Added by State. 1976, Ch. 1010.

Dismissal or Suspension of Probationary Employees During School Year
sec. 44948.
(a)
Governing boards of school districts shall dismiss
probationary employees during the school year for cause only, as in the case of
permanent employees.
This subdivision shall apply only to probationary employees whose
probationary period commenced prior to the 1983--84 fiscal year or who are
employed in a school district having an average daily attendance of less than
250 pupils.
(b) The governing board may suspend a probationary employee for a specified
period of time without pay as an alternative to dismissal pursuant to this
section. This subdivision shall apply only to probationary employees whose
probationary period commenced prior to the 1983--84 fiscal year.
HISTORY:
Added by State. 1976, ch. 1010; and amended by State. 1983, Ch. 498.

Dismissal of Probationary Certificated Employees
sec. 44948.2.

Notwithstanding subdivision (a) of Section 44948 and subdivision
(c) of Section 44948.3, the governing board of any school district having an
average daily attendance of less than 250 may elect to dismiss probationary
employees during the school year pursuant to the provisions of Section 44948.3.
once a district has made an election pursuant to this section, it shall only
dismiss probationary certificated employees during the school year pursuant to
this section.

HISTORY:
Added by state. 1991, ch. 256.

Dismissal of Probationary Employees
Sec. 44948.3.
(a) First and second year probationary employees may be dismissed
during the school year for unsatisfactory performance determined pursuant to
Article 11 (commencing with Section 44660) of Chapter 3, or for cause pursuant
to Section 44932. Any dismissal pursuant to this section shall be in accordance
with all of the following procedures:
(1) The superintendent of the school district or the superintendent's
designee shall give 30 days' prior written notice of dismissal, not later than
March 15 in the case of second year probationary employees. The notice shall
include a statement of the reasons for the dismissal and notice of the
opportunity to appeal. In the event of a dismissal for unsatisfactory
performance, a copy of the evaluation conducted pursuant to Section 44664 shall
accompany the written notice.
(2) The employee shall have 15 days from receipt of the notice of dismissal
to submit to the governing board a written request for a hearing. The governing
board may establish procedures for the appointment of an administrative law
judge to conduct the hearing and submit a recommended decision to the board. The
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failure of an employee to request a hearing within 15 days from
a
dismissal notice shall constitute a waiver of the right to a
(b) The governing board, pursuant to this section, may suspend a
probationary employee for a specified period of time without pay as an
alternative to dismissal.
(c) This section applies only to probationary employees whose
period commenced during the 1983-84 fiscal year or anv fiscal
and does not apply to probationary employees in a
average daily attendance of less than 250 pupils.

(2) The discovery authorized by Section 11507.6 of the Government Code
shall be available only if request is made therefor within 15 days after service
of the accusation, and the notice required by Section 11505 of the Government
code shall so indicate.
(3) The hearing shall be conducted by an administrative law judge who shall
prepare a proposed decision, containing findings of fact and a determination as
to whether the charges sustained by the evidence are related to the welfare of
the schools and the pupils thereof. The proposed decision shall be prepared for
the governing board and shall contain a determination as to the sufficiency of
the cause and a recommendation as to disposition. However, the governing board
shall make the final determination as to the sufficiency of the cause and
disposition. None of the findings, recommendations, or determinations contained
in the proposed decision prepared by the administrative law judge shall be
binding on the governing board. Nonsubstantive procedural errors committed by
the school district or governing board of the school district shall not
constitute cause for dismissing the charges unless the errors are prejudicial
errors. Copies of the proposed decision shall be submitted to the governing
board and to the employee on or before May 7 of the year in which the proceeding
is commenced. All expenses of the hearing, including the cost of the
administrative law judge, shall be paid by the governing board from the district
funds.
The board may adopt from time to time such rules and procedures not
inconsistent with provisions of this section as may be necessary to effectuate
this section.
(e) The governing board's determination not to reemploy a probationary
employee for the ensuing school year shall be for cause only. The determination
of the governing board as to the sufficiency of the cause pursuant to this
section shall be conclusive, but the cause shall relate solely to the welfare
of the schools and the pupils thereof. The decision made after the hearing shall
be effective on May 15 of the year the proceeding is commenced.
(f) Notice to the probationary employee by the governing board that his or
her service will not be required for the ensuing year, shall be given no later
than May 15.
(g) If a governing board notifies a probationary employee that his or her
services will not be required for the ensuing year, the board shall, within 10
days after delivery to it of the employee's written request, provide the
employee with a statement of its reasons for not reemploying him or her for the
ensuing school year.
(h) Any notice or request shall be deemed sufficient when it is delivered
in person to the employee to whom it is directed, or when it is deposited in the
United States registered mail, postage prepaid and addressed to the last known
address of the employee.
(i) In the event that the governing board does not give notice provided for
in subdivision (e) on or before May 15, the employee shall be deemed reemployed
for the ensuing school year.
(j) If after request for hearing pursuant to subdivision (c) any
continuance is granted pursuant to Section 11524 of the Government Code, the
dates prescribed in subdivisions (d), (e), (f), and (i) which occur on or after
the date of granting the continuance shall be extended for a period of time
equal to the continuance.

HISTORY:
Added by Stats. 1983, Ch. 498; amended by Stats. 1983, Ch. 1302; and by Stats. 1985, Ch.
324.

Notice of Intent not to Reemploy Probationary Employee for Reasons Other Than Reduction
in Employees; Request for Hearing; Hearing Procedures
Sec. 44948.5.
(a) This section applies only to (1) probationary employees of
a school district with an average daily attendance of less than 250 pupils, or
(2) those persons currently employed as probationary employees whose
probationary period commenced prior to the 1983--84 fiscal year.
(b) No later than March 15 and before a probationary employee is given
notice by the governing board that his or her services will not be required for
the ensuing year for reasons other than those specified in Section 44955, the
governing board and the employee shall be given written notice by the
superintendent of the district or his or her designee, or, in the case of a
district which has no superintendent, by the clerk or secretary of the governing
board, that it has been recommended that the notice be given to the employee,
and stating the reasons therefor.
If the probationary employee has been in the employ of the district for
less than 45 days on March 15, the giving of the notice may be deferred until
the 45th day of employment and all time period and deadline dates prescribed by
this subdivision shall be coextensively extended.
Until the employee has requested a hearing as provided in subdivision (c)
or has waived his or her right to a hearing, the notice and the reasons therefor
shall be confidential and shall not be divulged by any person, except as may be
necessary in the performance of duties. However, the violation of this
requirement of confidentiality, in and of itself, shall not in any manner be
construed as affecting the validity of any hearing conducted pursuant to this
section.
(c) The employee may request a hearing to determine if there is cause for
not reemploying him or her for the ensuing year. A request for a hearing shall
be in writing and shall be delivered to the person who sent the notice pursuant
to subdivision (b), on or before a date specified in that subdivision, which
shall not be less than seven days after the date on which the notice is served
upon the employee. If an employee fails to request a hearing on or before the
date specified, his or her failure to do so shall constitute a waiver of his or
her right to a hearing. The notice provided for in subdivision (b) shall advise
the employee of the provisions of this subdivision. (1993)
(d) In the event a hearing is requested by the employee, the proceeding
shall be conducted and a decision made in accordance with Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code
and the governing board shall have all the power granted to an agency therein,
except that all of the following shall apply:
(1) The respondent shall file his or her notice of defense, if any, within
five days after service upon him or her of the accusation and he or she shall
be notified of this five-day period for filing in the accusation.

HISTORY:
Added by Stats. 1983, Ch. 498; and amended by Stats. 1985, Ch. 324.
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Notice of Decision not to Reemploy Employee Due to Reduction in Employees; Request for
Hearing; Hearing Procedures

The board may adopt from time to time such rules and procedures not
inconsistent with provisions of this section as may be necessary to effectuate
this section.
(d) Any notice or request shall be deemed sufficient when it is delivered
in person to the employee to whom it is directed, or when it is deposited in the
united States registered mail, postage prepaid and addressed to the last known
address of the employee.
(e) If after request for hearing pursuant to subdivision. (b) any
continuance is granted pursuant to Section 11524 of the Government Code, the
dates prescribed in subdivision (c) which occur on or after the date of granting
the continuance and the date prescribed in subdivision (c) of Section 44955
which occurs after the date of granting the continuance shall be extended for
period of time equal to the continuance.

Sec. 44949.
(a) No later than March 15 and before an employee is given notice
by the governing board that his or her services will not be required for the
ensuing year for the reasons specified in Section 44955, the governing board and
the employee shall be given written notice by the superintendent of the district
or his or her designee, or in the case of a district which has no superintendent
by the clerk or secretary of the governing board, that it has been recommended
that the notice be given to the employee, and stating the reasons therefor.
Until the employee has requested a hearing as provided in subdivision (b)
or has waived his or her right to a hearing, the notice and the reasons therefor
shall be confidential and shall not be divulged by any person, except as may be
necessary in the performance of duties. However, the violation of this
requirement of confidentiality, in and of itself, shall not in any manner be
construed as affecting the validity of any hearing conducted pursuant to this
section.
(b) The employee may request a hearing to determine if there is cause for
not reemploying him or her for the ensuing year. A request for a hearing shall
be in writing and shall be delivered to the person who sent the notice pursuant
to subdivision (a), on or before a date specified in that subdivision, which
shall not be less than seven days after the date on which the notice is served
upon the employee. If an employee fails to request a hearing on or before the
date specified, his or her failure to do so shall constitute his or her waiver
of his or her right to a hearing. The notice provided for in subdivision (a)
shall advise the employee of the provisions of this subdivision.
(c) In the event a hearing is requested by the employee, the proceeding
shall be conducted and a decision made in accordance with Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code
and the governing board shall have all the power granted to an agency therein,
except that all of the following shall apply:
(1) The respondent shall file his or her notice of defense, if any, within
five days after service upon him or her of the accusation and he or she shall
be notified of this five-day period for filing in the accusation.
(2) The discovery authorized by Section 11507.6 of the Government Code
shall be available only if request is made therefor within 15 days after service
of the accusation, and the notice required by Section 11505 of the Government
Code shall so indicate.
(3) The hearing shall be conducted by an administrative law judge who shall
prepare a proposed decision, containing findings of fact and a determination as
to whether the charges sustained by the evidence are related to the welfare of
the schools and the pupils thereof. The proposed decision shall be prepared for
the governing board and shall contain a determination as to the sufficiency of
the cause and a recommendation as to disposition. However, the governing board
shall make the final determination as to the sufficiency of the cause and
disposition. None of the findings, recommendations, or determinations contained
in the proposed decision prepared by the administrative law judge shall be
binding on the governing board. Nonsubstantive procedural errors committed by
the school district or governing board of the school district shall not
constitute cause for dismissing the charges unless the errors are prejudicial
errors. Copies of the proposed decision shall be submitted to the governing
board and to the employee on or before May 7 of the year in which the proceeding
is commenced. All expenses of the hearing, including the cost of the
administrative law judge, shall be paid by the governing board from the district
funds.

HISTORY:
Added by Stats. 1976, Ch. 1010; amended by Stats. 1977, Ch. 606; by Stats. 1983, Ch. 498;
and by Stats. 1985, Ch. 324.

Continuation in Position Unless Notified
sec. 44951.
Unless a certificated employee holding a position requiring an
administrative or supervisory credential is sent written notice deposited in the
United States registered mail with postage prepaid and addressed to his or her
last known address by March 15 that he or she may be released from his or her
position for the following school year, or unless the signature of the employee
is obtained by March 15 on the written notice that he or she may be released
from his or her position for the following year, he or she shall be continued
in the position. The provisions of this section do not apply to a certificated
employee who holds a written contract with an expiration date beyond the current
school year, or to a certificated employee holding a position that is funded for
less than a school year, or to a certificated employee assigned to an acting
position whose continuing right to hold this position depends on being selected
from an eligible list established for the position, or to the termination of
employment pursuant to Section 44955.
HISTORY:
Added by Stats. 1976, Ch. 1010; amended by Stats. 1988, Ch. 1461; and by Stats. 1993, Ch.
261.

Reduction in Number of Permanent and Probationary Employees
Sec. 44955.
(a) No permanent employee shall be deprived of his or her
position for causes other than those specified in Sections 44907 and 44923, and
Sections 44932 to 44947, inclusive, and no probationary employee shall be
deprived of his or her position for cause other than as specified in Sections
44948 to 44949, inclusive.
(b) Whenever in any school year the average daily attendance in all of the
schools of a district for the first six months in which school is in session
shall have declined below the corresponding period of either of the previous two
school years, whenever the governing board determines that attendance in a
district will decline in the following year as a result of the termination of
an interdistrict tuition agreement as defined in Section 46304, whenever a
particular kind of service is to be reduced or discontinued not later than the
beginning of the following school year, or whenever the amendment of state law
requires the modification of curriculum, and when in the opinion of the
governing board of the district it shall have become necessary by reason of any
of these conditions to decrease the number of permanent employees in the
district, the governing board may terminate the services of not more than a
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-60corresponding percentage of the certificated employees of the district,
permanent as well as probationary, at the close of the school year. Except as
otherwise provided by statute, the services of no permanent employee may be
terminated under the provisions of this section while any probationary employee,
or any other employee with less seniority, is retained to render a service which
said permanent employee is certificated and competent to render.
In computing a decline in average daily attendance for purposes of this
section for a newly formed or reorganized school district, each school of the
district shall be deemed to have been a school of the newly formed or
reorganized district for both of the two previous school years.
As between employees who first rendered paid service to the district on the
same date, the governing board shall determine the order of termination solely
on the basis of needs of the district and the students thereof. Upon the request
of any employee whose order of termination is so determined, the governing board
shall furnish in writing no later than five days prior to the commencement of
the hearing held in accordance with Section 44949, a statement of the specific
criteria used in determining the order of termination and the application of the
criteria in ranking each employee relative to the other employees in the group.
This requirement that the governing board provide, on request, a written
statement of reasons for determining the order of termination shall not be
interpreted to give affected employees any legal right or interest that would
not exist without such a requirement.
(c) Notice of such termination of services shall be given before the 15th
of May in the manner prescribed in Section 44949, and services of such employees
shall be terminated in the inverse of the order in which they were employed, as
determined by the board in accordance with the provisions of Sections 44844 and
44845. In the event that a permanent or probationary employee is not given the
notices and a right to a hearing as provided for in Section 44949, he or she
shall be deemed reemployed for the ensuing school year.
The governing board shall make assignments and reassignments in such a
manner that employees shall be retained to render any service which their
seniority and qualifications entitle them to render. However, prior to assigning
or reassigning any certificated employee to teach a subject which he or she has
not previously taught, and for which he or she does not have a teaching
credential or which is not within the employee's major area of postsecondary
study or the equivalent thereof, the governing board shall require the employee
to pass a subject matter competency test in the appropriate subject.
(d) Notwithstanding subdivision (b), a school district may deviate from
terminating a certificated employee in order of seniority for either of the
following reasons:
(1) The district demonstrates a specific need for personnel to teach a
specific course or course of study, or to provide services authorized by a
services credential with a specialization in either pupil personnel services or
health for a school nurse, and that the certificated employee has special
training and experience necessary to teach that course or course of study or to
provide those services, which others with more seniority do not possess.
(2) For purposes of maintaining or achieving compliance with constitutional
requirements related to equal protection of the laws.
HISTORY:
Added by Stats. 1976, Ch. 1010; amended by Stats. 1977, Ch. 433; by Stats. 1978, Ch. 898;
by Stats. 1979, Ch. 1158; by Stats. 1980, Ch. 1192; by Stats. 1981, Ch. 100; by Stats. 1983,
Ch. 498; and by Stats. 1983, Ch. 1302.

Reduction of Number of Certificated Employees after Enactment of Budget Act
Sec. 44955.5. During the time period between five days after the enactment of
the Budget Act and August 15 of the fiscal year to which that Budget Act

, if the governing board of a school district determines that its total
revenue limit per unit of average daily attendance for the fiscal year of that
Budget Act has not increased by at least 2 percent, and if in the opinion of the
board it is therefore necessary to decrease the number of permanent
employees in the district, the governing board may terminate t·;e services of any
or probationary certificated employees of the district, including
holding a position that requires an administrative or supervisory
The termination shall be pursuant to Sections 44951 and 44955 but,
anything to the contrary in Sections 44951 and 44955, in
a schedule of notice and hearing adopted by the governing board.
HISTORY:
Added by Stats. 1983, Ch. 498.

EVIDENCE CODE

Matters Which Must Be Judicially Noticed
sec. 451.
Judicial notice shall be taken of the following:
(a) The decisional, constitutional, and public statutory law of this state
of the United States and the provisions of any charter described in Section
, 4, or 5 of Article XI of the California Constitution.
(b) Any matter made a subject of judicial notice by Section 11343.6,
11344.6, or 18576 of the Government Code or by Section 1507 of Title 44 of the
United States Code.
(c) Rules of professional conduct for members of the bar adopted pursuant
Section 6076 of the Business and Professions Code and rules of practice and
procedure for the courts of this state adopted by the Judicial Council.
(d) Rules of pleading, practice, and procedure prescribed by the United
States supreme Court, such as the Rules of the United States Supreme Court, the
Federal Rules of Civil Procedure, the Federal Rules of Criminal Procedure, the
Admiralty Rules, the Rules of the Court of Claims, the Rules of the Customs
Court, and the General Orders and Forms in Bankruptcy.
(e) The true signification of all English words and phrases and of all
legal expressions.
(f) Facts and propositions of generalized knowledge that are so universally
known that they cannot reasonably be the subject of dispute.
HISTORY:
Added by Stats. 1965, Ch. 299; amended by Stats. 1971, Ch. 438; by Stats. 1972, Ch. 764;
Stats. 1982, Ch. 454; by Stats. 1985, Ch. 106; and by Stats. 1986, Ch. 248.

Matters Which May Be Judicially Noticed
Sec. 452.
Judicial notice may be taken of the following matters to the
extent that they are not embraced within Section 451:
(a) The decisional, constitutional, and statutory law of any state of the
United States and the resolutions and private acts of the Congress of the United
States and of the Legislature of this state.
(b) Regulations and legislative enactments issued by or under the authority
of the United States or any public entity in the United States.
(c) Official acts of the legislative, executive, and judicial departments
of the United States and of any state of the United States.
(d) Records of (1) any court of this state or (2) any court of record of
the United states or of any state of the United States.
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Rules of court of (1) any court of this state or (2) any court of
of the United States or of any state of the United States.
(f) The law of an organization of nations and of foreign nations and public
entities in foreign nations.
(g) Facts and propositions that are of such common knowledge within the
territorial jurisdiction of the court that they cannot reasonably be the subject
of dispute.
(h) Facts and
that are not reasonably subject to dispute and
are capable of
and accurate determination by resort to sources of
reasonably

qualified witness, or within 15 days after the receipt of the subpoena in any
civil action or within the time agreed upon by the party who served the subpoena
and the custodian or other qualified witness, delivers by mail or otherwise a
true, legible, and durable copy of all the records described in the subpoena to
the clerk of the court or to the judge if there be no clerk or to such other
person as described in subdivision (c) of Section 2026 of the Code of Civil
Procedure, together with the affidavit described in Section 1561.
(c) The copy of the records shall be separately enclosed in an inner
envelope or wrapper, sealed, with the title and number of the action, name of
witness, and date of subpoena clearly inscribed thereon; the sealed envelope or
wrapper shall then be enclosed in an outer envelope or wrapper, sealed, and
directed as follows:
(1) If the subpoena directs attendance in court, to the clerk of such
court, or to the judge thereof if there be no clerk.
(2) If the subpoena directs attendance at a deposition, to the officer
before whom the deposition is to be taken, at the place designated in the
subpoena for the taking of the deposition or at the officer's place of business.
(3) In other cases, to the officer, body, or tribunal conducting the
hearing, at a like address.
(d) Unless the parties to the proceeding otherwise agree, or unless the
sealed envelope or wrapper is returned to a witness who is to appear personally,
the copy of the records shall remain sealed and shall be opened only at the time
of trial, deposition, or other hearing, upon the direction of the judge,
officer, body, or tribunal conducting the proceeding, in the presence of all
parties who have appeared in person or by counsel at the trial, deposition, or
hearing. Records which are original documents and which are not introduced in
evidence or required as part of the record shall be returned to the person or
entity from whom received. Records which are copies may be destroyed.
(e) As an alternative to the procedures described in subdivisions (b), (c),
and (d), the subpoenaing party may direct the witness to make the records
available for inspection or copying by the party's attorney or the.attorney's
representative at the witness' business address under reasonable conditions
during normal business hours. It shall be the responsibility of the attorney's
representative to deliver any copy of the records as directed in the subpoena.

HISTORY:
Added by Stats. 1965, Ch. 299.

Compulsory Judicial Notice Upon Request
Sec. 453.
The trial court shall take judicial notice of any matter
specified in Section 452 if a party requests it and:
(a) Gives each adverse party sufficient notice of the requests, through the
pleadings or otherwise, to enable such adverse party to prepare to meet the
request; and
(b) Furnishes the court with sufficient information to enable it to take
judicial notice of the matter.
HISTORY:
Added by stats. 1965, Ch. 299.

Information That May Be Used In Taking Judicial Notices
Sec. 454.
(a) In determining the propriety of taking judicial notice of a
matter, or the tenor thereof:
(1) Any source of pertinent information, including the advice of persons
learned in the subject matter, may be consulted or used, whether or not
furnished by a party.
(2) Exclusionary rules of evidence do not apply except for Section 352 and
the rules of privilege.
(b) Where the subject of judicial notice is the law of an organization of
nations, a foreign nation, or a public entity in a foreign nation and the court
resorts to the advice of persons learned in the subject matter, such advice, if
not received in open court, shall be in writing.
HISTORY:
Added by stats. 1965, Ch. 299.

Compliance with Subpoena Duces Tecum for Business Records
sec. 1560.
(a) As used in this article:
(1) "Business" includes every kind of business described in Section 1270.
(2) "Record" includes every kind of record maintained by such a business.
(b) Except as provided in Section 1564, when a subpoena duces tecum is
served upon the custodian of records or other qualified witness of a business
in an action in which the business is neither a party nor the place where any
cause of action is alleged to have arisen, and the subpoena requires the
production of all or any part of the records of the business, it is sufficient
compliance therewith if the custodian or other qualified witness, within five
days after the receipt of the subpoena in any criminal action or within the time
agreed upon by the party who served the subpoena and the custodian or other

HISTORY:
Added by Stats. 1965, Ch. 299; amended by Stats. 1969, Ch. 199; by Stats. 1982, Ch. 452;
by Stats. 1984, Ch. 481; by Stats. 1986, Ch. 603; and by Stats. 1991, Ch. 1090.

Affidavit Accompanying Records
Sec. 1561.
(a) The records shall be accompanied by the affidavit of the
custodian or other qualified witness, stating in substance each of the
following:
(1) The affiant is the duly authorized custodian of the records or other
qualified witness and has authority to certify the records.
(2) The copy is a true copy of all the records described in the subpoena
duces tecum, or pursuant to subdivision (e) of Section 1560 the records were
delivered to the attorney or the attorney's representative for copying at the
custodian's or witness' place of business, as the case may be.
(3) The records were prepared by the personnel of the business in the
ordinary course of business at or near the time of the act, condition, or event.
(b) If the business has none of the records described, or only part
thereof, the custodian or other qualified witness shall so state in the
affidavit, and deliver the affidavit and such records as are available in the
manner provided in Section 1560.
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(c) Where the records described in the subpoena were delivered to the
attorney or his or her representative for copying at the custodian's or witness'
place of business, in addition to the affidavit required by subdivision (a), the
records shall be accompanied by an affidavit by the attorney or his or her
representative stating that the copy is a true copy of all the records delivered
to the attorney or his or her representative for copying.

PENAL CODE

HISTORY:
Added by State. 1965, Ch. 299; amended by State. 1969, Ch. 199; by State. 1986, Ch. 603;
and by State. 1987, Ch. 19.

Admissibility of Affidavit and Copy of Records
Sec. 1562.
If the original records would be admissible in evidence if the
custodian had been present and testified to the matters stated in the affidavit,
and if the requirements of Section 1271 have been met, the copy of the records
is admissible in evidence. The affidavit is admissible as evidence of the
matters stated therein pursuant to Section 1561 and the matters so stated are
presumed true. When more than one person has knowledge of the facts, more than
one affidavit may be made. The presumption established by this section is a
presumption affecting the burden of producing evidence.
HISTORY:
Added by State. 1965, Ch. 299; and amended by Stats. 1989, Ch. 1416.

Personal Attendance of Custodian and Production of Original Records
Sec. 1564.
The personal attendance of the custodian or other qualified
witness and the production of the original records is not required unless, at
the discretion of the requesting party, the subpoena duces tecum contains a
clause which reads:
"The personal attendance of the custodian or other qualified witness and
the production of the original records are required by this subpoena. The
procedure authorized pursuant to subdivision (b) of Section 1560, and Sections
1561 and 1562, of the Evidence Code will not be deemed sufficient compliance
with this subpoena."
HISTORY:
Added by Stats. 1965, Ch. 299; amended by State. 1984, Ch. 603; by State. 1986, Ch. 603;
and by State. 1987, Ch. 19.

GOVERNMENT CODE

Authority of Contracting Entity; Contract with Office of Administrative Hearings
Sec. 27727.
Any county or other local public entity may contract with the
Office of Administrative Hearings of the State of California, and the office is
hereby authorized to contract for services for an administrative law judge or
a hearing officer to conduct proceedings pursuant to this chapter.
HISTORY:
Added by State. 1965, Ch. 480; amended by Stats. 1971, Ch. 130-3; and by State. 1985, Ch.
324.

Change of Plea and Dismissal of Charges after Termination of Probation; Release from
Penalties and Disabilities; Subsequent Offenses
sec. 1203.4.
(a) In any case in which a defendant has fulfilled the conditions
of probation for the entire period of probation, or has been discharged prior
to the termination of the period of probation, or in any other case in which a
court, in its discretion and the interests of justice, determines that a
defendant should be granted the relief available under this section, the
defendant shall, at any time after the termination of the period of probation,
if he or she is not then serving a sentence for any offense, on probation for
any offense, or charged with the commission of any offense, be permitted by the
court to withdraw his or her plea of guilty or plea of nolo contendere and enter
a plea of not guilty; or, if he or she has been convicted after a plea of not
guilty, the court shall set aside the verdict of guilty; and, in either case,
the court shall thereupon dismiss the accusations or information against the
defendant and except as noted below, he or she shall thereafter be released from
all penalties and disabilities resulting from the offense of which he or she has
been convicted, except as provided in Section 13555 of the Vehicle Code. The
probationer shall be informed, in his or her probation papers, of this right and
privilege and his or her right, if any, to petition for a certificate of
rehabilitation and pardon. The probationer may make the application and change
of plea in person or by attorney, or by the probation officer authorized in
writing; however, in any subsequent prosecution of the defendant for any other
offense, the prior conviction may be pleaded and proved and shall have the same
effect as if probation had not been granted or the accusation or information
dismissed. The order shall state, and the probationer shall be informed, that
the order does not relieve him or her of the obligation to disclose the
conviction in response to any direct question contained in any questionnaire or
application for public office, for licensure by any state or local agency, or
for contracting with the California State Lottery.
Dismissal of an accusation or information pursuant to this section does not
permit a person to own, possess, or have in his or her custody or control any
firearm capable of being concealed upon the person or prevent his or her
conviction under Section 12021.
This subdivision shall apply to all applications for relief under this
section which are filed on or after November 23, 1970.
(b) Subdivision (a) of this section does not apply to any misdemeanor which
is within the provisions of subdivision (b) of Section 42001 of the Vehicle
Code, or to any infraction.
(c) A person who petitions for a change of plea or setting aside of a
verdict under this section may be required to reimburse the county for the cost
of services rendered at a rate to be determined by the county board of
supervisors not to exceed sixty dollars ($ 60), and to reimburse any city for
the cost of services rendered at a rate to be determined by the city council not
to exceed sixty dollars ($ 60). Ability to make this reimbursement shall be
determined by the court using the standards set forth in paragraph (2) of
subdivision (f) of Section 987.8 and shall not be a prerequisite to a person's
eligibility under this section. The court may order reimbursement in any case
in which the petitioner appears to have the ability to pay, without undue
hardship, all or any portion of the cost for services established pursuant to
this subdivision.
(d) No relief shall be granted under this section unless the prosecuting
attorney has been given 15 days' notice of the petition for relief.
The
probation officer shall notify the prosecuting attorney when a petition is
filed, pursuant to this section.
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It shall be presumed that the prosecuting attorney has received notice if
proof of service is filed with the court.
(e) If, after receiving notice pursuant to subdivision (d), the prosecuting
attorney fails to appear and object to a petition for dismissal, the prosecuting
attorney may not move to set aside or otherwise appeal the grant of that
petition.
HISTORY:
Added by Stats. 1935, Ch. 604; amended by Stats. 1941, Ch. 1112; by Stats. 1951, Ch. 183;
by Stats. 1961, Ch. 1735; by Stats. 1967, Ch. 1271; by Stats. 1970, Ch. 539; by Stats. 1971,
Ch. 333; by stats. 1976, Ch. 434; by Stats. 1978, Ch. 911; by stats. 1979, Ch. 199; by Stats.
1983, Ch. 1118; by Stats. 1985, Ch. 1472; and by Stats. 1989, Ch. 917.

